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' Counsel

CORAM: ,
THE HON'BLE ¥R. P.K. KARTHA, VICE CHAIRMAW(JT)

THE HON'BLE MR, BoNo LHOMDIYAL, ADMINISTRATIVE mEMBER
L. #hether Reporters of local papers may be gllowed

1o see the Judgment? e
? %
24 To be referred to tne Reporters or not? ?Aﬂ
(of the Bench delivered by Hon'ble Shri P.K.
Kartha, Vice Chairmsn(J))

Je have gone through the records of the case and

have heard the learned counsel for both parties. The

_ : \ o
isswe raised in this application is whether the different
provisions applicable to transfers on request end transfers

4

on mutual exchange stand the test of reasonableness
envisaged in Article. 14 of the constitution,

2., The learned counsel for the applicant vehementl
Y

argued that transier on regue st and transfer on mutual

exchange bzlong to the same specles and are effected not

in public interest but in personal interes:
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‘individgalsl concerned, That. being SO , 'thére is no
k .ju.stifica’tion or rationale in fixing the seniority
. in respect of the two cétegoxies of persons differenily}
'Accér&ing io_him, thig.amouﬁts té mini—classificationf
which is uncdnstitutioﬁai. The learneq\counsél for the

respondents submitted that the classification is

’

reasonable and»valid. ! | RS
‘ 4 . : Guard
3. The applicant while working as/Grade 'C' in the

Western Raiiway‘rquested-for traﬁsfer to thé Northern
Railway for peréonal,reasoﬁs; Qiz. to lbok after his
,old parents His{requést.was acqeded.fo and he:was
transferred to Northé:n Railway on 30.09.1974. His
seniority as Gﬁara Grade 'Gf in Western_Raiiwéy.was
'SwNo.63A. On his transter to Northern Railway, he was
assigned seniority at SwNo.l44, _He:was abéorbed agaiﬁst
| | . | g &

an existing vacancy of Guard Grade/on bottom seniority
basis. With regqrd;to his request for transfer, the
Northern Railway Headquartérs offiqe had informed the -
Général Managér; Western Rallway by letter daﬁed 22,6.74
ésvfollows;;'

‘"This administration has no objection to the transfer of
‘above named employee on bottom seniority in terms of

P.ailway Board's letter No.E55SR/6/6/3 dated 19.,5.1955 in
‘grade Bs.130-240(AS), He may please be relieved and
directed to report to the DivisionalSupdt., Northern
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failway, Sikaner for further orders provided there is

no DAR/Vig/SPE &‘Fraud case pending against him and he
has not participated in the illegal strike of May, 1974,
His service record, leave record etc. etc., may please

be sent direct,to Divisional Superintendent, Northern
Railway, Bikaner under advice to this office,

Sd/- :

for General Manager(P).

Copy to the Divisional Superintendent, Northern Railway,

oikaner for informetion and necessary action. The above

named employee may please be absorbed against an existing
vacancy of Guard Grade Bs.lL30-250(AS) on bottom seniority

basist,

4; We are not lmpressed by the submission made by the
applicqnt thaﬁ he was unaware of the position of seniority
applicable to such transfers, His comestic problems and |
“difficulties were paramount and outweighed all other
considerations, His grievance arose when Shri Sher singh
Yadév who was junior to him'inidesiern Hailway ¢got -
transferred to Nortﬁern Railway o mutual exchange,
Shri Yadav's seniority as Guard Grade'C! .on wWestern
Railway was at S.No;l72w On his transfer to Northern
c |
Railway, he was assigned seniority at S,No.l05. Thus, his
erstwhile junior in the Western Railway became hils senior
on account of his transfer to Northefn Rai lway. Thereby,
the applicant's chances for~pronotion to higher grades
have been adversely affected.
IR The respondents have raised two preliminary
objections, namely, that Shri Yadav's whose seniority
. |
has been challenged, has not been impleaded as a
|

respondent. and that the seniority position of the

A\



. may be re-delegated
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applicant stood finally detérminedfon 30409.1974 and the

‘abplicétiOn is; therefore, hopelessly baffed’by limitation, .
I _

L

e do not consider it necessary to go into these objections
faiséd~b§ thém'as we béve come to the conclusion that there
is no merit in-the claim made by thgf%ppliﬁanﬁ iﬁ the
insiant c;se,' |

G "The guestion regjarding the constitutionality of

i

the relevant provisions requires reconsideration. The

Railways have. laid down a policy regarding transfers on

request and tﬁansfers on mutual exchange# For our present ‘
pu;pose,'it-i$'sufficient‘to refer to Rules:226? é29fénd,'
230“of;thé Indian-Railway E;tabiishmeni Manual, VoliI, 1985
Edition, wﬁich readi as under-- ”

"226 Translers,- Ordinarily, a ra¢lway servant shall be
employed throughout his service on the railway establishment .

~ to which he is posted on first appointment and shall have

no claim as of right for transfer to'another railway or
another establishment, In the exigencfies of service;
however, it shall be open to ‘the President to transfer
the railway servant to any other department or,railway
or railway establishment Including a project in or out
of India. .In regard to Group *G' and Group 'D' rallway
servants, . the power of the President under this rule in
respect of tramnsfer, within India, may be exercised by the
General Manager or by a lower authority to whom the power
’ \
Railway MLnlbtry's decision,— Requests from railway servants
in Groups 'Ct' and 'D! for transfer fmm one railway to
another on grounds of special cases of hardships may be
considered favourably by the railway adninistration, Such
staff transferred at their request from one rallway to
another shall be placed below all existing confirmed and
Of;lcldtlﬁg staff im the relevant grade in the promotion
group in the new _establishment, irrespective of date of -
confirmation or length of offiiciating service of the
transferred employees. (Railway M1n15try's letter NO.E.

' 55SR/6/6/3 dt. 19th Kay, 1955)

N

229,Transfer on request - Transfers ordered 'in the interest
of . employees shall be within the same senlority group, or

»’CL/f




‘ dif ferent group or a mutual exchange, If such transfers
are within the same senlorlty group under the same
"railway the seniority is not affected but if the transfers
are inter divisional or outside the seniority group,
the Railway Ministry's decision below Rule 226 for inter
railway transfers shall applys

230, Transfer on mutual exchange = In case of mutual-
excnange, the senior of the two employees will be given
the place of seniority vacated by the other person.,
- The junior will be allowed to xetain his former seniority
- and shall be fitted into the seniority below the persons
hav1ng thn same senlorlty":

7 It is well settled that in order to pass the test
‘of permissible classification two conditions must be

. . g fulfilled, namely,(jhat the classification must be founded

| .. on an intelligible differentia.. which distinguishes
persons or things that are grouped together from others

left out of the group and (ii) that-differentia must have
. - , ‘ °

,a rational relation to the object sought to be achiewved
v‘A'~ / f . ) » :v . P . ‘
Dy the-statute in guestion, There must pe a nexus between
the basis of classification and the object of the Act

under considerations,

3

8,  1In the instant case, the respondents have stated
that the object sought to be achieved in the case of

~transfer on request is to protect the seniority of staff

. '
v

in eech seniority unit. "It is provided in Rule. 312 of the-
Indian Railway Establishment lianual that no such transfer

will be allowed in the infermediate grades in which all
' \
posts are filled entirely by promotion of staff from lower
graces, This protects the promotion chances of staff
!

ady in the Unit. In the bottom grade, there is an

o'V




element of direct recrultment and it is against this
element that an employee is transferred.  Thils does

not adversely affect seniority of the existing staff

~

‘since the newtomer will be at the bottom of the senlority

list, The rule about seniority of mutual exchange also
fulfils the object of protecting the seniority of
existing staff of the unit, Since one person'is leaving
the cadre, there will be no adverse.effect if his place

in the seniority list is taken by the new comer who

N\

‘comes in exchange.,

N

9. In our opinion, the classification between the

existing stéff of a seniority list and outsiders is a
rational an&.reasonable classification, ques providing
that outsiders will be put on bottom seniority list in
the case of transfer on request and rules providing

for seniority at the blace vacated by the person who

goes in exchange apply to different categories of peréons
and operate in different'fields. The classification is,
therefo;e, reasonable, |

10. The service fortunes of thoée WO pIoceed on

transfer by reqguest and of those who proceed on

transfer by mutual exchange are not comparable.

%%



11, In the light of the foregoing discussion, we hold

that the applicant is not entitled to the main relief

sought by him. With regard to his alternative prayer

to retransfer him to Western hailway and to give him

his former senaority in the western Rallway, we hold that

even if he is so retransferred, he would ke only entitled

to kottom seniority in the Jestern Railway as he has

already become an outsider there from 1974, His prayer

to give him the original seniority in the Jestern Raillway
is also not legally tenable, The application is disposed
of with the above findings and observations.

There will be no oxder as to costs..
. \
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