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(passed by Hon'ble Shri G.Sresdharan Nair, Vice-Chairman) :-

The applicant, who.joinéd C.P.W.D.'as Assistant Executive
Engineer on 25.11.5969, was profoted to ths grade of Exacutiué Engineer ‘J
mitﬁ effect from 25.11,1973, However, the ﬁosting orders initially
issued were canceiled and fresh posting orders were-issued on 2f.é.1974

pursuant to which he joined as Executive Engineer at Bombay on 5.3.1974. ‘ o

N h
: N . \
He was confirmed in the grade of Executive Engineer with effect from e

5;3.1976. In Deﬁember, 1980, there was a proposal for promotion of L;}tmi;;l'
six%y Executive Engineers to the grade o%.Superintending Engineer. At

that time there were no recruitmenf rules fog appointﬁent to the post

of Superintending Enginéer;~it was governed by the instructions contained

in the general guidelines in the T,BeW.D. Manual, according to which

seven years"' service as Executive Engineer is required for promption

to the post of Superintending Engineers: -0n.23.2.1981, a D.P.C. was held

A

for consideration of the sligible Exacutiv% Enginsers for promotion
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to the post of Superintending Engineer, It is alleged thét as
the qua;ifying service of the applicant in the cadre of
Executive Engineer was nine days short of the requisite period
of seven years, his name was pot included in the list of
eligible candidates, but the names of certain others - junior to
him were included. According to the applicant this was highly

discriminatory and unjust as in the past persons whg had not

completed seven years?! service as Executive Engineer were considered

and selected. for the post of Superintending Engineers The

applicant has narrated the specific instances, There is alsg

e '
the plea that the fixatiom of & date for the meeting of the D.F.C.

was arbitrary and not based oﬁ any specific guidelines or
principles. It is pointed out that in the year 1980, the D.P.C.
was cognvened in the month of September, and only a period of five
months had #lapsed when the proposed D.P.C. was tg be convened,
2, It is alleged that representation was Bubmitted by
the applicant to the Honble Minister against the‘nun—inclusion
" of his name in the list of eligible candidates, and based on the
notings by the Joint Secretary of the Ministry, finding that
injustice was done to the applicant, it was grdered that ths
applicant be promoted immediately as Superintending Engineer on
ad hoc basis and the papers be sént to the Union Public Service
Commission, the second respondent, for halding a Review D,P.C.
to consider the regular promotion of the applicant., It is stated

that no Review D.P.C. has been convened. Hence, the applicant

prays for a direction to the respondents to take steps for convening

the Review D,P,C. and grant the applicant promotion to the

post of Superintending Engineer based on the decision of the Review

DePeCe and for consequential benefits.

3. Separate replies have been filed by the first

respondent, the Union of India and the second respondent, the Union

Public Service Commissione
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4 The first respondent states thaﬁ pending final decisign
on the question of holding Review D.P.C., the applicant was promoted
as Subgrintending Engineer on ad hoc basis with effect from 29.8,1981,
and before final decision could be taken, on the question of |
holdlng Review D,P.C,., pursuant to the judgment of the Supreme
Court in P,S. Mahal’s case, the Seniority List of the Execut ive
Engineers had to be revised, and at present there is ng final
Seniority List on the basis of which a Revibuw DePeCs could be held,

It is contended that as the matter is under consideration of
the Government, ths application is infructuogus,

5. 1In the reply Fiied by the second r88p5n680t, it is
contended that the application is barred by limitation as the cause
of action arose on 23.2.1981., It is stated that thé second
respondent was af the view that there is nd valid: -.reason for

- . “
a review of the proceedings of the 1981 D.P.C., meeting, It is o

pointéd out that as per the procedure; proposal for relaxation of J
the provisions of the Recruitment Rules, if required, are initiated ‘
.byAthe Departﬁent concerned in consultation with the Department of
Personnel and then sent to the sedoﬁd respandent for approval, and

as no such propesal was sent as regards the case of the applicant,

the question of relaxation did not arise.

6. In a supplementary affidavit filed on behalf of the -
respondants on 31,7.1987, it is stated that it has since been
decided by Government that the applicant is not entitled to relaxatign
in the qualifying service and as such, it was decided that no
Review DeFeC. is to be held.

7. The quéstion that srises for determination is whether
a direction is to be issued-qp the respondents for heolding a Revieuw
DePeCe for consideration of the applicant for promotion to the

‘post of Superintending Engineer as on 23.2,1981«




. aspects the applicant submitted representation bafore the
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8. It was argued by Mr. M.l. Vefma appearing on behalf of
the réspondents that the eligibilty and fitness of a civil
servant for p;omation to a higher post has to be assessed by
the prescribed authority and not by the Tribunal., It was
submittea by him.that no civil servant has a right as sﬁch to
claim relaxation of the prescribed eligibility conditions for
consideration for promotion to a higher post. These submissions
are ngf doubt unexceptionable. But we are of the view that they
have no applicatian to the facts of the instant case.

9, Admittedly, at the relgvanﬁ time, there were ne recruitment
rulss governing the pramotion of Executive Engineers to the
post of Superintending Enginéer. Even according to the respondents
the insistsnce of seven years qualifying service in the grade of
Executive Engineer was only 4s a matter of practice. But the
applicant has specifically referred to instances in the past where
Execut ive Engineers,whq had reﬁdered only less than seven‘years'
service in the gréde, were considered and promoted to thé post cf
Superintending Engineer; This has not been controverted in the
reply filed by the respondents. There is also the circumstance
that since after premotion of the applicant to the cadre of |
EXxecutive Engineer, théré was a time-lag bsfore his actual
éssumption of the post, some of his junior4 completed the
prescribed qualifying seruice of seven years when the D.P.C. met
66 23+2,1981 and they wers considered and bave been promofed

to the post of Supsrintending Enginmeer. Pointing out thess

concerned Ministry. The relevant files were made available by
counsel of respondents for our perusal. From the notings in the
file it emerges that the matter was referred to the Oepartment
BF Personnel and Administrative Reforms for their aince and
that Department pointed out that in case persons not satisfying |
the eligibility criteria havs besn considered in the past by

giving them relaxation, non—-consideration of the cass of officers
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like the applicant would be discriminatory., That when the D.P.Ce' met
in January, 1979, the cases of five Executive Enginesrs,who had

not compdeted prescribed pefiad of seven years,were considered by i
the D.P.C, is also advertedc;n.the notings, It is further clear |
that it was on account of the omissioﬁ of the Administeative .
Department to.examine in detail the question of eligibility of the

appllcant when the list of officers to be included in the zone of =

Lot e cose vi- e apptlecats wWep urts
consideration was prepared for the D.P.C. that met on 23.2, 198{, 1_§»ehP

ite
It is seen that on the strength of the aforesaid notings, Mlnlster ‘
ordered the ad hoc promotion of the applicant and for sending his
case to the second respondent for fresh advice/review. In view

of the abave, the~contentions raised by the first respondent have

to be repelled, and we do so.

10, It is revealed from the files that after prohoting the
applicant on ad hoc basis, regue$t was made to the saéond respondent
for review of the case of the applicant, but it was not accepted
by the second respondent on the technical groﬁhd that the proposal
for relaxation should have been sent=up for approval before the
D.P.C, was convened, It cannot but:be pointed out that'the applicant
cannot be made te suffer for the lapse -of the first resbondent
in not putiing up the proposal to the second respondent at the releuanﬁ
-time,,before the convening of the meeting of the D.PsC., and as such
the rejection of the proposal for convening a Review D.P,Ce by -the
. first respgndent, based on the aforesaid techmnical objectinn of the
second respondent is unjust and unfair, More-sg, when the records |
reveal that discriminatisn in the case of the applicént was manifest '

to the first respondent.

11« There is considerable force in the submissiom of counsel '1
of the applicant with respect to the arbitrary fixation of the date&

for holding the meetings of the D.P.Cs Normally, ths mesting of the
lkA..L

DePeCs has to be held once in a year. Here mhat has happened is tne

previous meeting was held in September, 1980. ¥hst hardly five months
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the meeting was held in‘“February, 1981, Oh that date, the
applicant was just short of nine days to complete the qualifying
service of seven yearse

12, In'ihe result, we dirgct the respondents to convene
a Revisuw D.P;C;. to consider the case of the applicant for
promotion to the post of Supepintending Engineer as on 23.2.1981,
This shall be done within three montﬁs from the date of receipt
of copy of this order, It is needless to add that in case the
applicant is found suitablé, he shall be deemed as having been
promoted to the post of Superintending Engineer with effect from
the date on which his immediate junior who was conéidered by the
DePeCo that met on 23.2,1981, was promoted,and shall be allowed

consequential benefits,

13, The application ie disposed of as above,

Oy - v
Yo et <79
1424 5.9 4 o
(P.C.Jain),’xﬂ ' . (G.sreedharan Nair)
Member (A ) Vice-Chairman




