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Shri Rakesh Kumax ' seaw Applicant.

Shri J.P. Gupta  eeed Ccunsel for the Applicant.
V/s. | |

The Ccmmissioner of | '

Police sesd Respondent.. | |

Shri B.R. Prashar T Ccunsel for the Respcndent.

CCRAM: Hon'ble Mr. .Justice Amitav Banerji, Chaiman.
Honi*ble Mr. P.C. Jain, Member (A

( Judgment of the Bench delivered by | |
Hon'ble Mx. P.C. Jain, HMember (A). :

' JUDGMENT
In this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicént, who
is an Ex~Constable, Delhi Police, has assailed the order
dated 16.2.1985 passed by the Députy Commissioner of
Police, V Bn. D.AP.5 Delhi,'by.which his services were
terminated under sub-rule (l) of Rule 5 of the Central
- Civil Services (Temporary Services) Rules, 1965. His
representation against the said order was rejected by
the Commissioner of Police, Delni vide letter dated
14.6,1985. (Annexure A" fo the 0.A,). He has prayed for
 the following reliefs: =

" i) To set aside the order dated 14/6/85 passed
by the Commissicner of Police, Delhi.
ii) To order the reinstatement of the gpplicant
in service on such tems and conditions as the
learned court deems fit and proper in the o
‘ circum?tances of the case, "

2. | The facts of the case, in brief, ore that the
applicant was enlisted in Delhi Police as a temporary
constable on l,l.lgsl,Aand his services were terminated-A
on 16,2.,1985 under sub-rule (1) of Rule 5 of the Central

Civil Services (Temporary Service) Ruleé, 1965, Admittedly,
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the spplicant had not been declared quasi-permanent and
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according to the respondents, "As he proved to be
incorrigible and unsuitsble for retention in service,.

his services were terminated vide order No.822~70/CR-5th
Bn., DAP, dated 16.2.1985, under the C.C.S. (Tempbrary
Service) Rules, 1965%,

3. The case of the applicant is that the ordexr of
the termination of his services is an order of punishment
"and not a simpliciter terminstion of services, and he
could not be removed from service without affording him
an opportunity under Article 311 (2) of the Constitution
to defend himself. According to him, since the order is
punitive in character and is founded on cﬁarges of ‘alleged
miscormduct, it is illegal, arbitrary and iiable to be
quashed, (

4, | The applicaﬁt had filed this gpplication on
4,7.86 althpugh his representation against the order of
termination of his services was rejected by the Commissicner
of Police.on 14,6.,1985., He filed an agpplication under
-Section 21(3) of the Administrative‘Tribunals Act, 1985
for cordonation of delay in filing the application. The |
Tribunal, vide its orders dated 15,12,1986 condoned the
delay in filing this aﬁplication. | ,

5. The case of the respondents is that the applicant
was a‘temporary Government servant and since he was found
to be a habitual absentee and failed to show any improvement
despite repeated adviqes, warnings and reprimands, he was
not given the quasi-permanent statué and his'services were
terminated under the C.C.S. (Tempbrary Service) Rules, 1965,
‘when he was found unsuitable and incorrigible to be
retained in service. F |

6. We have carefully gone through the record'of the
case and heard the learned counsel for the parties. We

have 21lso carefully perused the relevant departmental

- file which W@$ made available to us by the respondents,
G
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7. The first ground of attack by the applicant is
that he was entitled to be considered forlgrant of qdasi-
permanenf status on 1lst January, 1984 after completing
three years service and if he had been cohsidered for the
'Same, he would have been granted quasi—permanent status
on that date, and in that eVént, his services could not
~ have been terminafed under Rule 5 of the Central Civil
Services (Temporary Service) Rules, 1965 (hereinafter
referred to as the 1965 Rules). The respondents have stated
in reply that the applicant®s case for quasi—permanency
was considexed but due to his indifferent service record,
he was not declared quasi-permanent and further consideration
was deferred for a period of six months. His suitability
was again assessed as on 1.7.1984, but he was passed over
for another period of one year with effect from 1,7.1984,
as hevwac found to éé a habitﬁai absentee and failed to show
any improvement despite repeated advices, warnings -and
reprimands. The departmental file also shows that the case
of the applicant for conferring quasi-permanent status was
considered in accordance with Rules 3 and 4 of the 1965
Rules, but he wés not considéred suitable for the same due
to unsatisfactory service record. Formal orders in this
regard were issued on 28,1,1984, The case of the applicant
was again considered after a period of six months and he
was again found unsuitable due to unsatisfactory service
record and further consideration was deferred for one year
with effect from 1,7,1984., Formal orders were issued on
20.9.84. A copy each of these orders is available at page
291 and 399 of the departmental file (Fauji Missal 4681 /DAP),
Further, in accordance with Rule 3 of the 1965 Rules, a
Government servant shall be deemed to bé a quasifpermaﬁent
servant if he fulfils both the conditions prescribed in the

rule, i.e., (i) if he has been in continuous temporary service
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for more than three years; and (ii) if the appointing

-n4m

authority, being satisfied, having regard to the quality
of his work, coﬁduci and chéracter, as to his suitability
for émployment in 2 quasi-permanent capacity uﬁder the
Government of India, has made a declaration to that effect.
In accordance with Rule 4 of the 1965 Rules, a declaration
made under Rule 3 is to spécify, inter-alia, the date from
wﬁich it shall take effect.: Thus, there is no substance

in the first ground of attack. '

8. ~ Another ground of attack is that even though the
impugned order of termination of service is ex-facie an
order of discharge simpliciter, it is punitive inasmuch as
it has been passed as a measure of punishment on account
of the alleged misconduct reflected in the show cause -
notice dated 30.1.85 (Annexﬁre 1A'), The show cause notice
dated 30.1.85 states that the applicant was. found absent
from duty on 9.;1.84 and he was marked absent vide D.D.
No.26 dated 9/10-11-84 5th Bn. DAP, Delhi. He resumed

his duty vide D.D. No.17 dated 11/12-11-84 after absenting
himself. for a period of 2 days 2 hours and 40 minutes
unauthorisedly and that he did not submit any suitable
explanation in. that connection. The above lapse showed

his negligence and dereliction in duty which made him liable
for disciplinary action. He was called upon to show éause
as to why his conduct should not be cehsured for the above
lapse and his reply should be furnished within 15 days from
the receipt of notice. The reépondents have admitted that
such a show cause notice was iésued, but have denied that
the impugned order of termination of services is based on
the above show cause notice. Their contention is that

the applicant was found absent not only on 9.11.1984, but
he egain absentedfhimself from 26,.11.1984 to 29,11.1984 and
from 8,12,1984 to 12.12,1984. It is further stated that he
proved himself to be a habitual absentee and had absented

himself as many as forty times during his short tenure of
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service in Delhi Police. It is also stated that when

the applicant absented himself from 26.11.1984 to 29,11.1984
and from 8.12.1984 to 12,12.1984, his absences were brought
to the notice of the appointing authority, who called for
his previous absence record and as he was found unsuitable

for police service and incorrigible to be retained in

service, his services were terminated under the 1955 Rules.

1

His reply to the show cause notice was received after the
order of termination which was found irrelevant and
consigned to the record.

9. It was held by tpe Hon'ble Supreme Coﬁrt that
if the Government has, by contract, express or implied, .
or, under the rules, the right tc terminate the employment
at any time, then such termination in the manner providéd

by contract or the rules, is, prima facie and per se, not

a punishment and does not attract the provisions of

-Art. 31 (Parshottam Lal Dhingra V. Union of India (1958)
5.C.R. 828 : A.I.R., 1958 SC 38). The same view was taken

by the Supreme Court in State of U.P. V. Ramchandra Trivedi .
(AR 1976 3C 2547). admittedly, the impugned order of
termination is ex-facie an order of discharge simpliciter
and does not cast any stigma on the applicant. The applicant
also had no right to hold the post as his appointment was
temporary and he was not deciared even quasi=-permanent even
thcugh he was considered twice for the same.

1o, It is well settled that the form of the order of
termination is not a conclusive procf amd substance may need
to be looked into and veil, if any, lifted in the process

of judicial reviewf?see whether the alleged misconduct is
merely a motive for 1ssuiné the impugned order or it is

in fact a foundation of the same (State of Punjab V.

Sukhraj Bahadur, A.I.R, 1968 3.C. 1089; Shamsher Singh V.
State of Funjab, A. LR. 1974 3.C. 2192; State of Maharashtra
V. Veerappa R. 3aboji, #.1.R. 1980 S.C. 42). As the

applicant specifically averred that the impugned order had
Cor .
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been passed as a measure of punishment, we'carefully_went
through the relevant departmental file, referred to .above,
and after perusal thereof and the pleadings of the parties,
we are unable to uphoLd the above contention. The
respondents have stated in their reply that the applicant.

absented himself unauthorisedly on 40 occasions between

3L.5.8L to 26.1L.84. A summary in this regard has been

supplied as Annexure 'A', and this statement is fully

 substantiated from a perusal of the departméntal file,

which, if we may say so, mostly contains reports about

his unauthorlsed absence from time to time, his explanatlons
on return to duty for such absence and punlshments, includ=
ing warnings and reprimands awarded to him. At least twice,
he himself gave in writing that he would not commit such

mistakes in future. It is also clear from the departmental

file that the show cause notice dated 30,1.85 is not even

a motive, what to say of a foundation for terminating the
services of the applicant{ Tﬁe applicant was notfound

fit twice for being declared as quasi-permanent because of
his unsatisfactory record of service. For a member of
Folice Forde, unauthorised absence from duty almost without
any compunction and in many cases even without a prima-facie
valid explanation furnished in thst connection, cannot be
treated lightly. If the entire record cf service is full
of frequent unauthorisgd absence from duty. by the applicant,
that may only be the motive for terminating his services
butnot the basis for the same, under Bﬁle 5 of the 1965
Rules. In the light of these facts,»the.impugned order
cannot at ail'be said to have been passéd as a measure of
punsihment and, as such, the quésticn of action under.
Article 311(2) of the Constituticn does not arise in this
Case, _ }

Ll. In 0il and Netural Gas Commission V. Dr. Md. S.
Iskander Ali, A, I.R. 1980 S.C. 1242, the Supreme Court

reiterated the folJovlng pri nc1ple. -

Cﬂa\



"Even if misconduct, negiigence, inefficiency

may be the motive or the inducing factor which
influences the authority to terminate the service
of the employee on probaticn, such termination
cannot be termed as penalty or punishment.®

The ratio of the Supreme Court decision is equally
applicable to temporary Government servants, even though

- they may not be on probation.

12, In Commodore Commanding, Southern Naval Area

V. N.M. Rajan (A.I.R. 1981 3.C. 965), the Supreme Court
held that where the decision to terminate the sefvice33

of a temporary Government servant had been taken on the
ground of his unsuitability in relstion to post held by
him, it is not by way of punishment.

13, "~ Another ground which has been urged before us

is that persons recruited as temporary coﬁstables after
the applicant had been recruited as such, have been

"~ retained in service and, as sudh, it is a case of discriminae
tion and the action of the respondents is violative of
Articles 14 and 16 of the Constitution. This contention
has not been specifically denied by the respondents, but

i£ is stated that thé services of the applicant had been
terminated in accoédance with law and the rules on the
basis of his uhsatisfactorylrecord of service. In the case
of The Manager, Government Branch Press V. D.B. Belliappa
(AIR 1979 SC 429),_the service of the respondent had been
terminated without assigning any reason albeit in.accordance
with the conditions of his service, while three employees,
similarly situated, junior to him in the same.temporary
cadre had been retained. A plea of discrimination had been
~teken in that case sgainst the éeppellant. The Supreme
Court dbservéd as belows = - |

"The prihciple that can be deducted from the
above analysis is that if the services of a
temporary Government servant are terminated in
accordance with the conditions of his service
on the ground of unsatisfactory conduct or his

Qeen
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unsuitability for the job and/or his work
being unsatisfactory orfor a like reason
which makes him a class apart from other
temporary servants who have been retained

there is no questlon of the appllcablllty
of Article 16. .s.."

We are, therefure, unable to ﬁphold the plea of discriminge
tion in the facts and circumstances of this case.

14, In the light of the foregcing discussion, the
application merits rejection and is accordingly dismissed

We leave the parties to bear their own costs. |

¢
]f\)“'\ : G& .((\y.\\o\
(P.C. JA (AMITAV BANERJI)
Member(4) Chairman.




