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IN THE CENTRAL AOMINISTRATIl/E TRIBUNAL
NEJ DELHI

OA.Nos, 217-A &. 494/86

£

DATE OF nECiaiON 29. 1.87

N.S. l/erma ^ Others (217-A) J

J.N. Goel 1 Others (494) | Appli cants

Us.

Union of India &. others

Sh. S. K. Bisaria

Sh. B. R. Prashar

Sh, i*lukul Rohatagi

Respondent

• • Counsel for Applicants

.. Counsel for Respondent

«• Counsel for Respondents
3,4 1 5 in OA 217-A/86

COR.AI^:

The Hon'dle Mr, s. P. nukerji. Administrative Plember

The Hon'ble Mr. H. P. Bagchi, Judicial Member •

JUDGMENT

(Judgment delivered by Mr. S^P, Mukerji,
Memberi4-.P.8a^U..

Since the cause of action and reliefs sought
have a common origin of facts and circumstances, the

aforesaid tuo applications are disposed of by this
common order as follows. The applicants in both the

applications who are working as Assistant Directors
in the Directorate of Er,ucation, Delhi have moved the
Tribunal under section 19 of the Administrative Tribunals
Act, 1935 praying that the respondents the Delhi

.^^^--Ar^inistration should be directed to prepare a
seniority list of the cadre of Assistant Directors
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and the impijgned order dated 1,4,86 promoting

resgondents 3,4 &5 in the first appiication (2i1^-A)
n',may. berquashed and^petitipners ' ;,ser\/iGe;;asT49sistant

• Mii^iibtor^ shSoi'd' tiei^ to^-bB^Tsgui^ttTfriom^ the

_^.date,Qf feheir, initial .a'j?^ointment; uith ail conseguential
/ t i>:cbenefsitsr;- Petdtiooersain the: second" caset- hayesi^lso

•^•"prayek th further pr6m5tion tcr the grade af Deputy

Director' shduid Pe stayed'till these applications

_ af e... disppaed, p.l'.

•' ' 2,' Thei^rlef material" facts bT cas'e can' be

1 .summarised ,as,.,fpllp,us«^ T|i,e

r̂ e-s pbhd^nt-si 3j'4 S '̂ 5 t he -̂mrst-l ca sa ^i'sre" pr ihci pa1s
t... -•

' in'the'TducatibhyDirBct'orat Delhi A'dmini stration,

.p^titioner^,jUere,y;p^^pt ^tha^ei>^-:<;hig^ grade

"^or ^fssi&tarft ^8:1 'tK^bO^-tKb ^pM^ though
2 :t i': c:^ B^ .?U^i ^ noi t -r:

on an ad-hoc basis as the posts to, which they uere
r:.u virjuq nc.::n;

j ^prpaqt'ejJ •^e3:^t.i,n^^|lB3;^^E^t.^ r^^it^^ent cPupta.js^J^i®

- -Wa^rfbiak^ of^^s^i^t^ ^'rebtdi's^-^re alltfbati^ biBtuBen

direct recruits and pron|.otees, ^,^^0 basis,^ ^

j ^Sesponriant^s 3v:4^ "&; S-ojho^-uere: juniofr ;to 1;ha:;fpetitdoners

ka
I

-V •." > ' •" •>. ' • • f- ••. ' -' • -*5 y '• '*5 i

•cooi'd^ nbt be' piPoWbt's# I'h 1981 T3ecause of th'̂ Bir "lou

s exiiprit.y. but they got, their, prq^otion, a^, A&p^appnt
' ^ ' " ' ' ' ' a« cUv^tt" nxw>J^ fi-

Directors in 1983 through^UPSC^on regular basis.. The
petitioners' promotion ag Assistant Difectpr^in the

promotion quota could be regularised ,pnly_in, 1985 uhen

substantive.vacancies in the promption quota uere

available. Since the petitioners uere regularised only

in 1985, uhereas the raspondehts 3» .4 & 5 verp promoted

on a regular basis in 1983, the^ petitioners uere deemed

to be juniors to the respondents ,3,. 4 5. and these
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respondents were promoted to the still higher grade of

Deputy Director on an. ad hoc basis by the impugned order dated
1,4'.86. The contention of tHe petitioneris is that on the basis
of various'rulings of the Svipreine Court culminating in the case

. of Narender Chadha V&. Union, of India., (ATR 1986 SC 49) the

petitioners should be deemed to be senior to the respondents
by virtue of their continuous officiatioh ffom i!981 and since
the- promotion as Deputy Director- is based on seniority subject

tP fitness they should be,jppQmottd a Deputy Directors in place

of respondents, 3,4 and 5, The respondents on the. other hand have

contended that seniority is based on length of regular service

and therefore, petitioners cannot'blaim seniority over the
aforesaid three respondepts. Further^t argued that

since in accordance with the Recruitment Rules for Deputy
' t)ii^ct6r^ "three^ yig^xs of'rec^lir service is e^^ehtial, the
ii; petitioners jwhou hAdi less than two y^^rs:i of^.rfgul§r service

as Assistant Director in 1986, were not eligible for being

considered for promotion as Deputy Directors. The respondents
® ; h^v^ atoitted'^ih th^ir tfotihter-^at though res^^ 3,4 and 5

fi guo iSh^d^ ^ccynpil(^1te<i! 3 >years, pfv on the, 4ate ,of their
promotion, but these respondents have been promoted strictly

in accordance with the^ R'ecruitmVnt Rules purely on ad hoc
^f'basis and ke«lp?iMg'=^^ vi;^ithe3 pri?icip3:^s of natural justice

j^p ensure th^ lf 0!f|icer. apf^i^^^^^ post was
considered for promotion, all persons senior to him in the

grade would be consideredV" Infie resp^ Have" stated that
rispondehts;^j45jand 5= were^ considWred becaius^; their juniors

were. alsq cqnside^^ :^e jrespondej^ts contend

that the promotions have been made to provide the Supervisory

Stafl^ irf th^ pfrec^rate^^^ ad hocf b^sls^"

3. " We have heard thei arguments of learned counsel
•J ' .'-i -•'*A ; .• • •' 'v ^ {"V «* t,. '-l

for both the parties and gone through the documents

carefully. We cannot agree with^ the argument of the

resjaoridehts tK^^^ purpose the seniority the

petitioners can count their service as Assistant

birectofs only from the" date they were regularly
prbmoted agai^nst Substantive vacancies in their

(quota. The entire spectrum of the cases in which

the Supreme Court has considered the vexed question

contd.,,
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Qf-; inter-se seniority, betueen

direct recruits and prpmotees^ uhen quotar^rota system

fails has been lucidly analysed in. the elaborate

.judgment ,of, Hon,^blB,.;Shri ,K. nadha\/a .Reddy, Chai rman

; Central :\amlhi^tr3tiv/e Tribunal in K.'n. nishra and
Others Us, Union qf India and .Others (ATR 1982(2)

CAX 270). Analysing ca^e- after case :dn uhich the Supreme
Couj?t has been consistently'uphdlding the concept of

length of continuous and regular officiation in the

>gra;d©;.as th§;:-dhly';equit^ablB"cri-teri:oh "'in 'fixing
seniarity between ^promote^s ^ahd-direct ree^uits uhen ^

quota-^Tota system -has •coliaps'id^ Horf'me 5hfi Reddy '

-summed.rHJp^^^his; find^rngs ift; trie a fdf elkirtf case as follows :

"In sum, ^_he banefit qf this .long period of

sefuica uauid^accrue to/all prombt.ees, uho
V--; ~.chave'̂ DoTi-to^ of^ffelaTte-d a^ain^ iong
:longt errti^V^fc^ties

,. ,.that ,„"are. Apt..-for a.,.feu
' day's or a feu months or are otheruise

' ' * .^a^ventitidds". '-Irr^spec^ uhether the
" ' a:r PPS^ s; uer-G t emporary-oxi penman ent ; ŝo"1 ong

as the promotion uas against long term or

: ; t!^^J^:^tantlve; va;can;feie3, artti^ not>against" short
term or fortuitous yacan.cias,, the. p^eriod of
continuous ofhclation uould hava to be

-reckoned fbr determining' sehiority, uhethsr

v;occurred due-:to'long^t^rm
deputation or long leaue'^due to death*
retirement, resignation, dismissal or

^ ^ remov/ai, or dde to prdmotian regular, ad-hoc,
.officating or fatheruiae, and uhether the

deputationists or prombtees held a lien or
not, the benefit of continuous officiation

uould accrue to-promotees against such
vacancies".

In the judgment follouing observation of the Supreme

Court in tha case of N. K. Chauhan l/s. State of Gujarat
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: (air. 1977 5C* 251)' uiere- ciuot Bd ijhich TTi^y' be i/ery

pertinent, to. this-case;' - ' - ' - • • - — ^

"Profiibtees regularly appointed during the

period in ^iBxcess'bf their'qucata, for

;uant of direct recruits; (reasonatJly sought

but not secured and becau.se carrying longer

UQuld injure the administration) can claim

their-uhdli" length b f' 3eri/ice fdr sariiority

even against direct recruits.uho.may;turn
up in succeeding periods ..."

Referring, ..to .the cese pf: G*.S. ;LambarV/slUnion;of India

(1935 (1) 5L3 , 575),-Hon vbl~e Chairman mentioned that

"the Supreme Court_dealing ui^h the question whether

the appqint.fiient o^depa;?tmental prombtees in excess

of the quota prescribed by the rules uould be illegal

or invalid and uhether such promotions or the service?

!re^der_ec|_ tjy them on such . ^i-rreg^ula^r^^^^^^ should

b;evigrvQr^d>::for •the-purpos# of Comp^uting seniority;, the

Supreme Court held isiich appointments to be valid on

the ground that the RulBs ernpauered,-the Government to

r relax . any iprovisions o f "the servi ce rules

.rj - v: elabotate the point further because

th6 learned counsel for respondents during the course of

arguments concet^ed; that .seniority, has to be based onthe

length of continuous- service btit only'uhere the quota-

rota system has completely failed. The learned counsel

averred that in.the instant case.the^.quota-rota system

cannot be deemed to have cbll^psed. In ordei^ to examine

this point ue uere giiven the yeaj^jise number of vacancies

filled up through direct reccuitjnents and departmental

promotions as follows.

• • • 6
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Year

1968 ;

;969^o

197.0

, ;^,978:;: ^vn -:v

..197,9r :•• •

-;.;.19aa

1981

198? ^

1983

1984"
" 498B-"' ';'

No. of Direct
Recruits

r.:/Mii;::;;

.i.l:;: :::

, -C ••3-..

0V4-ri-; •

.v.:

;

:y,- 2-v" .

Nil

a jNilr-

Nil

i-i ^

. 1

• -• •

No. of Depart
mental promotees.

1

Nil

Nil

Nil

Nil

Nil

Nil

NU

16

Nil

Nil

:^:ru Nil ^
Nil

12

The above figuresA/hich uere supplied by the. learned

counsel for petitioners have not been challenged by the

learned counsel for respondsnts. The WrgtJM'that emerges

'from the' ^fdre^ai'l s^ goes to shoui that in no

yearbit^ and'1985 was the quota system

fblldued •'arfd edjUai ^num^^ uere filled

-thrduyh direct repruitm^e^^ and ^departmental promotions.-^

-If the qudta-rbta system uas not observed in a single

' year" during 18 years'," it cannoV be stated that the quota

r ota sys tem uas' hdt dras11cai 1y yi9,l.a t erj and t here for e

tha rul'ing- of-'the* sup Court of reverting to length

of cohtinubus regOlat oTfication cannot be invoked.
. • • • . - • • ••'.

The- Hon 'ble- Chairman," Central'Administrative Tribunal

in K.NiMishra's case observed as iPollous.

- "IJe are unable to agree with this contention.

This cdHteritiori is again an insistence upon
the partial implementation of the quota and

..7
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and rota rule uhich ue hav/e already held,
has broken-douin. No such distinction of

partial break doun or total break doun of

quota and rijta rule can be drayn-. Either

it has broken doun or it has not. Once

ue have come to the conclusion that it has

broken doun, there is no escape ifrom the

application-of uell settled principle of

computing the period of continuous offi-

ciation for determining the seniority"

5. Ub have no dbubt in our mind that in the

instant case^quota'a!^ rota system uas honoured

more in the breach than in observance ,^nd therefore,

the principle of computing seniority on the basis

o.f length of continuous officiation in accordance uith

of the Supreme Court is inexorably compelling,

6. ' Nou let us examine ^.uhether .the. officiation of
J. UOrtC^ r.-SQC j'» bTv ;t 0-r, 'jt-^

the petitioners betueenJ9ai ^nd.19a5 tevedthouqh
1:.vs bcrci-;p.

ad—hoc can pass "lugter for the purpos.es .p.f. seniority,

Ue have examined the original docujnants and found

Directors

„ ^ =.9.haired by the,.Chief

Secretary and attended by .the, Education Secretary and

Secretary^Services. This,.,is in accordance uith the

amended Recruitment Ru^l^es as the^ Chairman/Member of
. P-'SD^'• i • •• A 2:'^.'-5-; ' •

r.r tti^.PrP>C.:by,vt;hevaTtiendment
of 2Bth September, 1979, The .am.endment, yas,done at the

instance of UPSC uhich found that since bWe promotion

from the post of Principal to ,theitaf Assistant nirector

Wv seniority., subject to rejection of the unfit.

..a
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and the element of selection uas marginal, there uas -

.. ^':|?.:|eag?^-fSf;itt?e; ass(?eia|ia Cofmrnission-uith the

; I!i-i§::^f:jtsoi-adrpi|^eri!-:th-afe cthe -petitioners did not evw

;:Ma fp ^^^sdssiatant DireettSfs-after their

aiDgoii^fe^ teta8|l<:tiil:ifehey iae^6 'regularised
, _ _ . . ^ ki< ^vUci>

•y j! ;s c^:-?i 1i?S;5,iuWctmiUaff ai?gt)|̂ i^thdut '̂ Wy-3a'Ssbciation

' ;;UP:5Qi ^£it atai^aascP'^tetted
^ cvw

= t3:^ii3 holding

Grir oi iriaffi-ppsts-ihi^e^ddssrs :t^f-|5rdWo^d?f some

rpBshain^ 'i;W'tWei^LJivt3.~''̂ ^Tlt "^iie ^e fully
d' mo^hVyxg _ . ,

^i^tis fy^cf'̂ tha^ y>hfe¥4 iras^llw Irrfeguiar'idfi^'for'ttiitous

in the prQmoti£)ftKW^h#^^aticmBl-'^"^l^^

-v.held-By the

-"5.3..-^-i (4IJ^ ,;1i936|:BC7^S|''th&t *^<yh^re'̂ "a violent
«j5;.?!fP^5ll!treh|?gfB§j^ey^^:i#he3.Goi^erriinen4X mSfiPi-fte^flules of

' ^ CtUcJrir^
%fm^Bt^Msq?iuhwf8^9ippmM§d'-&ontraty

If fi^

to the rules to hold the posts continiJSasiy-o^^r a long

period of timp t^ f?^acing s^ in

lltiiiBr xtfhjahP-the place held by the

;nti^6ct^iI^t^^^:fe^¥eaJ^ia^j^^ had been promotecT
S.£V ±:-/viD "•'- i

IS of

h'/.;-ju csny ithe-.pons^J^IJtjroTt"^!^'!^ -Xc r;2vvt;)*?itC

7« Accordingly ufe have ho hesitation in )iol4wg
-i --«'fr.: - •^ XL--}ii aorJ-~-Hhcoy

' ' petitioners should compute U^ia continuous

^ss.istan{^ Dir eistq 1981 for the

r-rpui;poge3 off^sseniority.-fhS p^tHlohers have been doubly
; ;i'l- d V-"f-Q>5^,J

Victimised by the exclusion of their officiating
• t--.:' --e'ri V-r"

service as Assistant ijirectors^ prior to 1985 not only
.-.r'v.:,.;•• -. •• •.-•;-:• .i.- < ^

''jatter of.-senioirity but aiso in reckoning the

' period of three years df qualifying service for being

eligible tobe considered for promotion as deputy Directors,

...9
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Inrthe facts and circumstances ^indlclated'dbove, we have

DO hesitation iin findirigi that^ Sinc^ the petitioners had
been^selected as Assistant Directors by r^ular DFC and

; satisfactorily discharged the duties as Assistant Directors

continuously for the period ibetween 1981 and 1985 and their

la ajf?P^i*vtynent pn ad s^ ^ojjfeircUmstaVjces not related

I i n . andKptrfoimance; 4;helr ehtl^ service as

Di^ec^9rsjfr<>iii^eir .initial^ a to the

i

considered

/ f^ K^moti^n, ^s Pfputy^-Plrector*;; n

7 „ 7• ;~i; In; the>>factsv ahd- circiJoistahceV' discussed above,

r hold 6r tSie-petitioners have

i properly: fix^;, the/impugrted^otd^Py^ted 1.4,36

a 03lwisab#<iii4iii law;3which^;is3hferd&ya|:jaasfi^d^ With^tiiese remarks,

/is r webfUQmj|he^^w0uappli6alt0^ witH'-tfte
,,dlrectiqns;«-ruo sn:i. r-nj

« a> the r^lp6d<yiS^^ ^ould'j^ediatdy^d up a
vri i l l : ®®nlar^y list of-Assi^stairit^ iJfrire^rs/Education

C-ft,. rulings
^ the Supreme Court as discussed above and on

"^ ^he^^a^^ of lenyi:h of oift Assistant
Directors or equivalen't'posts<-durihg the period
when quota-cum-rota system was not followed;

b) The pe^od of offi^iaU^
as AssltonV Directors should be taken into

; - -account as qualifying ser^ee fbr being

; P3^®otion as
Deputy Directors;

c) The seniority list of Assistant Directors
- shoiild be finalised after iiwiting objections,
•rlif any, from the concerned officers on a

tentative list, within a period of-three months;

contd.,,.
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d) A regularly constituted DPC should be
arranged for regular promotion as Deputy

Directors and promotions be made on a

regular basis within a period of two months

after the seniority list is finalised;

e) As agreed to during the course of arguments
by the learned counsel for respondents 3,4

and 5, in the event of their reversion,

these respondents should be given an opportunity
to opt, if they so like, to go back as

Principals in order to avail of the benefi^
of higher age of retirement; and ^

f) The respondents 1,2 8. 3 in OA 217-A will be

at liberty to consider the petitioners and

others who are senior to respondents 3,4 & 5

on the basis of their length of service, for
promotion on an ad hoc basis a$ Deputy
Directors during the interim period in the
exigencies of public service. The interim

stay ordler issued in OA 494 stands vacated.

The aforesaid two applications are disposed of

on 1^^^^ lines. There will be no order as to costs.

«./ Sd/- ®
( H P BAGCHI ) ( S.P. MUKERJI )administrative member


