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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
O.A. No. 44 1986
T.A. No. :
DATE OF DECISION _ 29-4.87
Shri R.B.Agarou Applicant
i J-fgeruala xPetitioner
\ N ’ Appllicant in person

Advaecate fax theRetitianar(s)

Versus

Un':.?.on of India & 0Others

Respondent S

Shri N.S.Mehta,

Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr, Justice K. Madhava Reddy, Chairman
PN

The Hon’ble Mr. Kaushal Kumar, Member

1. Whether Reporters of local-papers m!ay be allowed to see the Judgement ? 7@ ‘

2. To be referred to the Reporter or not ? 7 1424
3_ 'Whether their Lordships wish to see the fair copy of the Judgement ? o
Whether to be circulated to all ths Benches 7 No
%L 4"‘*/““} _
( Kaushal Kumar) ( K. Madhava Reddy
Member 29.4.87 Chairman 29.4.
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CENTRAL  ADMINISTRATIVE TRIBUNAL
. PRINCIPAL BENCH y
NEW DELHI.

'REGN. NO. DA. 44/86 Date of decision: 20.4%87

Shri R.B .,.f:\g:a'r,ual_a-. esevoe Applicant

\]So )
Union of India & Others seeee Respondents

CORAM: Hon'ble Mr.Justice K. Madhava Reddy,Chalrman
Hon'ble Mr. Kaushal Kumar, Member
For the Aplicant cseos Applicant in person
For the Respondents. essee  Shri N.S.Mehta, counsel
( Judgement of the Bench delivered by Hon'ble
Mr.Justice K. Madhava Reddy, C hairman)
JUOGEMENT
This is an application under Sectiaﬁ 19 -
of the Admipnistrative Tribunals Act, 1985, by a:

Third Secretary ( now retired) in the Hbassy of India,

Tokyo, to quash Order No.Q/Vig/842/24/78 dated 14.7.1983.

by which the penalty of cut of 25% of menthly pension
was imhbséd on him and te direct tha Respondants to
pay .the pension.due to him without any cut together
with intersst @ 18% ber annum on the arrears. He also
prays for a declaration that thes recovery of Rs.4634/-
recorded in his LastFBy Certificate is void and

illegal and seeks a d;rectlon against the Respondants

4+o admit hlS Terminal T A.Bill amountlng to Rs.6234/-

as datailed in the appllcatlon and alsoc to treat

the period from 7.3.,77 to 31.1{.79 as leave to which
he is entitled and to add tre said period to his ‘
qualifying service for purposesof calculating his

pensionary benefits.

2, The applicant was working in the Ministry

of External Affairs and was posted'as Third Secretary

in the Indian EMbassy at Tokyo. He joined his dutiss
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ﬁhere on 8th Aigust 1974. He was transferred from that
Embassy to the Government of India, Tourist Office, Tokyo,
as an Administrative Officer in October 1974; He complains
that this post was a post lower in rank thanp that of the |
post of Third Sscretary and—this posting amounted to reductio
in rank, He made a represehtation to the Ministry of
External Affairs against his "illegal transfer", He
fﬁrther<c0mplaihed that although he was entitled to drau
diplomatic liquor, he was, called upon to explain vide
letter dated 4,9.75 about higleadispﬁﬁpﬂitionﬂﬁﬁmquantity

of liguor/alcohol alleged to have been drawn from the

' Commissariat of the Mission. He submitted his explanatiaon

on 18.5.75 and denied the charge. Notwithstanding the
axXplanation, Shri Re K. Kalha undsr uhom he'had worked 9nly for
67 days fecordad his Confidential Report and sent it to
thehministry-’The Government of India, Ministry of
External APfairs ordered his ratransfer to his original
post fortﬁuith; but that ordsr was not implementeqf Yhen
the applicant rejoined his original post, he was humiliated
and was not given outfit allowance which had bscome due ?o
him. He was granted leave and emergency Home Leave fares
for himself and his wife for attending on his son who was
hospitalised in London. It is the case of the applicant
that under the Ministzy of Tourism and Civil Aviation
letter No.12-A/43-68 dated 24th December 1968 to Air
India, he was entitled to a rebate of 40% on his journey
by Ar India Prom his place of posting to India or ta a
place where his dependant children were. studying provided
he péidxthe fare® in foreign currency. The applicant
wanted to travel by Air India and applied to the Indian
Embassy, Tokyos But the Drawing and Disbursing Officer,
Shri M.K.Auwataney, Fbqundent No.4 herein, refused to
issue proper diractives to Air India in this regard., As

a result, the apblicant was forced to travel by Aeroflot,

a foreign airline and was thereby deprived of this rebate

~in air fare to which Qe was entitled. He uas alsd obliged -

i e W .
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| to take leave and visit London on two occasions-
first in JQne-July 1976 and thereafter in Decembar 1976~
January 1977, ‘This huge expenditure and mental worry
caused him nervous breakdown in ths third week of
February 1977 when none of his Pamily member. was: with
him.at Tokyao. Under these circumstances, he left fof
London on 5.3.1977 without informing anybddy in Tokya.

The spplicant submits that this omission to inform
the authoritiss before leaving Tokyo was not deliberateav
but was in the abaove circumstances. Immediately on reaching
London, he informed the Head of Chancery, Embassy-of
India, Tokyo, telegraphically and praysed for grant of
leave on grounds of his own and his son's illness.

Instead of granting leavé.he was servad with Memorandum
No.Q/Vig/842/24/78 dated 27.1.1979 issued by the Ministry
of External Affairs( Annexure 'D') ievelling the following
charges:=- _

" ARTICLE 1

That Shri R.B. Agarwala, a Section Officer belonginc
to Integrated Grades II & III of the General Cadre of
Indian Foreign Service Branch *B" while working in the
Embassy of India, Tokyo suddenly left the station on
:/obtaining  9+3.77 without leave and'uithoubZPrinr permission to
leave the station, and has been absenting himself .
from duty in an unauthorised manner since 7 3.77,
S5.3.77 and 6.3.77 being holidays. .

By his above act, the said Shri R.B.Agarwala has
exhibited lack of devotion to duty and conduct:
unbecoming of a Govermment servant, thereby violatiné
Rule 3(1) (ii) and (iii) of the Gntral Civil Services
(Conduct) Rules 1964,

ARTICLE 1I
That the said Shri R.B.Agarwala disobeyed the
ordars of the Government of India transferring him
from Embassy of India, Tokyo to Ministry of &ternal
AfPfairs, New Delhi.

By his above act, ths said Shri R.B.Agaruala
has exhibited conduct unbecoming of a Gvsrnment

servant thereby contravening Rule 3(1) ({ii) or the

AP
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Central Civil Services(Canduct) Rules 1964 and has
also violated Rule 13 of the Indian Foreign Serv;ce
(Conduct and Discipline) Rules 1961."

The appllcant vide letter dated 28.10 76 requested for an
immediate posting to ? Mission in the United Kingdom to
enable him to look after his ailing s;n. He uaS,hOUBVEr;
informed of his_trahsfer to the Headquarters vide letter
dated 28.4.197?, It is his claim that he had never received
this igtter_ang?ﬁlleges that he has strong grounds to
belisve thaﬁ this letter uas'deliberately suppressed and
was not sent to him. He was,however,communicated a:
warning vide Memorandum No.Q/PB/6612/355/74 dated 6.9.78
asking him to report to duty in the Ministry of External
Affairs by 12,10.78, failing which he was threatened with
disciplinary action.- He received tte Memorandum dated
6.9.78 through the High Ommission of India, Londpn. The
applicant submitted his reply to the Memorandum .dated
6.9.78 vidé letter:dated.11/134110.78. Heralso-submitted
his reply to the charge;gheet.an 4.4.1979 explaining the
ci rcumstances under which he left Tokyb as detailed above,.

The Enquiry Officer appointed in this behalf bonducteﬂ

. an oral enqdiry on 25.3.1981 on which date the applicant

was present before the Enquiry Officer. He complains that
he was not given any opportunity to see ths documents or
cross examine the witnesses and without givin§ any

fﬁrther opportunity, the impugned ordep imposing the
penalty of 25% cut in his pensian on permanentlbasis Wwas

imposed, uhlch is challenged in this appllcatlon.

3. It may be noticed that the applicant retired from

service on attaining the-age of superannuation on 30.11.1979

while the procéedings continued against him even thereaftar
impugned )

and culmlnated in the /order dated 14.7.83. Although

several facts are menticned in the application, for

disposal aof this application we do not think it necessary
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to go into all of them. It is unnecessary to consider the

-5-

correctness or othsruise offthe applicant's assertion that
he was transferfed without any justifiable cause from the
Embassy to the Tourist Office and the allegation that he
was falsely accused of drawing highly dlSproporulonﬂLe
quantity of liquor., & the attack is in regard to the

cut in pension by cnntihuing the Disé;plinary Proceedings
under Rule 9 of the Pension Rulés after his superannuation,
we confine our enquiry into the legélity, regulérity and
propriety.of these prcceedingss. One of the principal'
contentionsraised by the épplicant is that he was entitled
to a notice after the enquiry fapobt was made by the

Enguiry Officer and before the ofder impesing a cut in the

Pension under Rule 9 of the Pension Rules was mads, As

already stated, two charges were levelled against the
applicant and tha Iisciplinary Proceedings usre initiated
against him while he was still in service. He was served
with the,charge-sﬁeet and was required to submit his
explanation. He submittadrhis uritten explanation

mantioning the Pacts stated above pleading primarily that

he .had to leave Tokyo in the circumstances mentioned therein
and that, in any evénq,they did not amount to graué mis-
conduct, He also pleaded that he was not given an opportunity
to cross examine the witnesses, The Respondents have |
asserted in para 7(a) (8) of their reply to the application
that a show cause notice against the proposed reduction in

the pension of the applicant vide Memoréndum No.Q/Vig/842/24/ 78
datad 7.7.82 was sent to him: but the applicant denies that

it was received by him. Proceedings against the applicant

- having commenced while he was in service after the amendment

to Article 311(2) of the Constitution, no second show cause
notice proposing imposition of major penalty.uas required .
to be issued either under Article 311 of the (bnsﬁitution or
under Rule 14 of the Central Civil Services( Classification.

Control and Appeal) Rules 1965 governing Disciplinary

V=3
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Proceedings. The issuance of the second shou cause////-
nofice even fqr'imposition of major psmalty not being
a Constitutional réquirement and there being no specific
provision in Ehe Central Civil Services( Elassification,
Control and Appeal) Rules, requiring a seqond notice to-

show cause against the proposed penalty fallure to issue

the samg does not v1qlate any statutory prov1310ns. Slnce
the applicant had retired even befurg'the Disciplinary
Proceedings had‘concludsd,thase-procaedings were continued
ag@inst him under clause (a) of sub-rule(2) of Rule 9 of
the‘Cehtral Civil Services Pension Rules. Sub rules

(1) & (2) of Rule 9 which are relevant in this behalf

read as Qnde;:-

9(1) The President ressrves to himself the
right of withholding or withdrauwing a
penaion or pért thergof, whethesr permamently
or for a specified period, and of ordering-
recovery from a pension of the whole or
part of any pecuniary loss caused to the
Government, if, in any departmental or
judicial proceedings, the pensioner is
found guilty of grave misconduct or
negligence during the beriod of his serﬁibe
including service rendered upon re-employment
after retiremant:

Provided that the Union Public Service

Commission shall be consulted before.any
flnal orders are pasaed.

Provided further that. where a part of
péns;on is withheld or withdrawn, the amount
- of such pension shall not be reduced below
.the amount of rupaes s;xty per menseme.

(2)(a) The departmental proceedings referred
to in sub-rule (1), if instituted while _
the [[@vernment servant was in service
whether before restirement or during his
re—amployment, shall, after tte final
retirement cof the Government servant, be

deemed to be proceedings under this rula and
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shall be continued and concluded by the
authority by which thay were commenced in
the same manner as if the Government

SLruant had continued in servics:

Provided that where the departmental.

- proceedings are instituted by am authority
subordinate to the President, that authority
shall submit a report recording its findings
to the President," ‘

In view of this Rile, it cannot be disputed that the

Disciplinary Proceedings which had besn instituted

while the Government servant was in office could be
continued sven aftér his retirement., Of courss, after

the Government servant is alioued to retifa, no question
of dismissing,,removing'ur reducing him in rank would
arise., If it is decided to éontinue the proceéﬂings

against him,that can be done only under sub-rule(1) of

Rule 9 of the Pension Rules. Under that Rile, the

President has the right to withhold or withdraw whole
Pension or a part thereof whether permanently or for
a'sbecified period if the pensioner is found guilty

of “grave misconduct". If the decision to continue the

proceedings' is takan,that rule enjoins such proceedings

to be continued and concluded by the authority by which

they were commenced in the same manner as if the.

Govermment servant had besn in‘service. If the applicant

had not retired from service and had continued in service

and disciplinary proceedings were to continue, neither

Rule 14 of the Central Civil Service(Classification,

Control & Appeal) Rules 1965 nor Artlcla 311 aof the

-COHStltULan requiredA second show cause notice to be

issued before a penalty was imposed'. As a logical.
corocllary, when those pruceedlngs are continuaed unpder
Sub-rule(z)(a) of Rule 9 gf the Pension Rulss against

a pensioner, 8 second shoy cause notice pruposing ’

@
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the quantum of cut in pension cannot bs legally insisted
upon. The applicantsuhe ably argued in person, placed
strang reliance on fhe lateét judgement of the Supreme
Courﬁ in the Zate of U.P.Vs. Shri Brahm Datt Sharma(1).
In that cass their Lordships,:uhile
dealing with a' case of cut in pansion which was governed
by Civil Services Regulations observed " though the
Regulations do net expressly provide for affordiﬁa
opportunity to the Government Servant before orde; for
tﬁe réduction in the pension is(issued, but the prinpciples
of natural justice prdain that‘opportunity of hearing must
be afforded to the Government servant before.any order
is. passed, Article 311(2) is not attracted; nonethelass
the GovernméntAservant is entitled to oppoftunity of hearing
as the order of reduction in pension affects his right to
réceive full pehsion". This observation madas, has to be
understood in the context of the fécts which led to the
filing of the Urit Petitiﬁn in the &1lahabagﬁggbrt. That
was a case where the. previous Disciplinary Procesdings
imposingfaagehalty on the petitioner were guashed by the
High Court with the following observations:

" The petitioner will, heuwsver, be entitled to
receive all the benefits which he would be
entitled treating him as having bsen in service
from the date of dismissal till the date of

- superannuation. The petitioner will also be
entitled to receive the pensionary benefits which
will be admissible to him if he continued in

/till service/the date of superannuation. It will be

open to the respondents to draw fresh proceesdings

if it is permissible to do sgo."

In view of this .order, after the petitioner had retired,

a fresh notice was issued to show cause as to why his

pension should noct be cut. 'The allegations specified
in the said notice which had Pormed the subject matter

of the earlier Departmental Enquiry uere quashad by the

High Court. As the Disciplinary Proceédings had

(1) 3Judgements Today 1987 (1) S.C.571 . ' B /éJ%Z/'
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concluded against the petitiocner and there were no
proceedings pending against him, a fresh notice was
therefore issued. Vhen this notice was challenged before
the High Courﬁ, that was allowed and the notice was

guashed. The Supreme Court in that context observed that

the notice should be issued before the pension is cut

Q.

m

nd the retired emnloyee must be given an opvortunity.
The Supreme Court was not dealing with a.case vhere the
Disciplinary Proceedings had continued after retirement
as envisaged by sub-rule (2)(a) o% Rule 9 of the
Pension Lules. The Supreme Court did not hold that a

fresh notice or a second notice should be issued callin

lr':)

unon the pensioner to show cause why the whole or part

of his pension should not be cut if proceedings are to he
continued under sub-rule (2)(@) of Rule 9 of +the Pension
Rules. VYhen no second show cause notice is recuired to be
issued under law in Disciplinary Proceedings initiated
against a public servent before his retirement in the
absence of speoific'Rule that cannot he insisted upon

 a

merely because the proceedings are continued under the
Pension Rules, Some of the judgements which related to

the Disciplinary Proceedings initisted priocr to the amendment
of Article 311 were relied upon. But they would be of little
help because they lay down that the proceedings would not be
valid if a second show czuse notice is not issued. Those
rulings can have no bearing on the question nbw before

us for the Disciplinary Proceedings under Rule 14 of the
Central va11 Services(Classification, Control & Appeal)
Rules were initiated and continued under Ryle 9(2)(a) of the
Pension Rules after the amendment of the Article 311(2)

and under Rules which do not require the second show

cause notice to be issued in the Discipiiﬁary Proceedings.

law,

iy

Ve are, therefore, of the view that as a preoeoosition o
any failure to issue a show czuse notice proposing a cut

-

in pension or failure to give a fresh opportunity

b2
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the cut in pension .does not vitiate the proceedings.,
A}
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owever, in the instant case, the Disciplinaxy
Authority itself thouaht it necessary to issue a show
cause notice and did issue the same on 7,7.1982 and
sent it omnission of India, London for onward
despatch for service on the applicant. The appligant
denies that this notice was sef&ed on him. No record

is vlaced before us to show that this notice was served

on the avplicant, Thers is no evidence even to show

that the second show cause notice was despatched by the High
Commission by post or delivered at the residence of the
applicant. The applwc nt had already retired and there is
nothing to show that thé High Commission had sent it to the
residential address of the applicant. We have, therefore

no option but to hold that it was not serxved on him, vhen

the Discipl ry Authority itself, in this case, having

7

regard to the facts and 01rcvm%tanceng thought it necessary
to secure the explanetion of the applicant before imposing
a cut in pension and had actually sent a notice to the
High Commission to be served on the applicant,in the

absence of any evidence to show that the notice had in foct

been served on the avplicant and he had failed to send a

reply to the same it could not have passed any final oxrder in

these proceadings imposing a cut in pension. From a

Commission of India, London. From the final

order, it would alsc appear that the Discivnlinary

Aythnority vias weilghed by the fact that the applicent -
did not submit any explansticn to the notice dated

.7.82., In the final order it is observed that" Shri

Agarwala was furnished a copy of the Inguiry Heport

,_.l
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informed of the aforesaid provisional conclusions of
the President and given an opportunity of making representatior
on the proposed penalty vide this Ministry's Memorandum

\ B /
of even number dated 7th July, 1982, In spite of the
show cause notice issued to Shri Agarwsla, no reply was
received from him. The Union Public Service Commission
to whom the czse was referred to for advice, have advised
that the ends of justice would be met if 25% cut in his
monthly pension on a permanent basis is imposed.on
Shri Agarwala®, Obviously, the Union Public Service

Commission was also informed that the applicant had not

0

submitted any explanation to the show cause notice dated
7.7.82, Vhen it is estaeblished that the notice itself
vies not served on the aovlicant, it must follow that if

been
it hag/served and/representation filed, the Reswnondents

Y

would have certainly teken that into considerstion., e cannot
vresume as to what would have been the fimal order if the

apolicant's representation was filed and it was teken

into accoint.

5. "In the circumstances of the case, we have no
doubt that had the notice been served on the apnlicaont,
he would have made a representation and the Discinlinary

hority would then have been obliged to take that into.

o

Aur
account, The Disciolinary Authority having once

decided to call for a representation and hzving sent a
show cause notice to be serxved on the applicant, was not
justified in disvosing of te matﬁer vithout verifying
whether tﬁe show cause notice was in fact served on the

cant or not. Much less could it proceed on the assumntion

-
[_J .
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which now transoires to be incorrect that notice was served on
the applicant and yet he failed +to make a representation. The

Disciplinary Authority was clearly in error in drawing

, Lt~
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an infsrence adverse to the applicant on this scars.
For this reasonswe hold that the impugned order directing
a cut in the pension is unsustainable and accordingly

guash thz same.

Be © The applicant has alsc . -raised another contention
that the charges levelled against him do nct amcunt to
"grave misconduct’'and in any event as the impugned order
does not impose a cut in pension gfiek holdihg'thaﬁ he was
guilty ‘of grave misconduct, any cut in pension could.
not have been imposed under Rule 9 of the Pension Rules.
It is true that neither in the charge-sheet nor in the
Enquiry Report,while imposing a cut in the pension, it
18 alleged that the applicant uwas guilty of "grave
misconduct or nEQligencet Hbuever, from a perusal of the
file, it would appear that the Uisciplinary Authoriﬁy
was very much awgre of the fact that the proceedings
could be continued and cut in pension could be imposed-
only if one is found guilty aF‘"grave’misconduct or
negligence”., In the note dated 11.8.81 put up before
the Minister concerned and approved by him, it was
stated that ri- Agarvala(applicant) !i& guilty of grave
misconduct., We are clearly of the view that the
‘Respondents held him guilfy of grave misconduct though
communicated to him
the order/doas not say so in so many words . That
cannot detract us from the Pact that he was found
guiltylof dereliction of duty and leaving his place
of posting at Indian ..Embassy in Tokyo without permission
and uithoﬁt informing anyong. He not merely absented himself
from duty. but went to anothe? country. Further,uhen he was
transferred and posted to headquarters at New Delhi he did
not join at Delhi. Wg have no doubt that once these
allegations are proved, it is ~pothing short of grave

misconduct and negligence on. the part of a member of

L



o

"the Indian Foreign ﬁffice.
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7 ' In this application, the applicant has also claimed
certain amounts. The Respondents have ng objedtion to

trace the missing credits and pay the amounts due to him,

iP any, in respect of his G.P.F. The amount of G.P.F.

- has been paid to the applicant which was due and payable

to him in cash vide letter dated 30.4.1983. He has also
claimed interest on these delayed payments. The G.P.F.
carrles lnteLESt upto the date it is actually refunded;
hent®the question of paymanﬁ of any further interest

on thié amount does not arise. The applicant has also
claimed interest on pénsioﬁ. Whatgver pension was.paid
toc the applicant ;nder the impugned arder though belatedly,

the applicant will be entitled to payment of interest @ 7%

‘per annum for the first nine months after the expiry of first

three months of his retirement and for the subsequént period

@ 10% per annum till all arrears are paid. However, on the

amount, of pen510n which the appllcant is entitled to" receive
pursuant to tha present order7the Trlbunal, he shall

De paid interest if it is not paid within three months
6?,ﬁhe reﬁeipt of thelcopy of the ordep. The applicant
would be entitled to payment of interesp on this portion

of pensiﬁn i? theVéame is not paid'uithin three months

from the date of the récei;t”of the orﬂer at the

rate of'?%‘per annum upto the first nine months .

after the explry of the said period of three months and at
©he rate aof 10% per annum for the subsequent period.

8. 1t is now conceded that his claim of Rs.4634/-
towards T.A, for travelling from Tokyo to Calcutta racorded
in the abplicant!s Last Pay Certificate for being recoverad,

shall not nou be recoverad,
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9. The applicant's claim for tsrminal T.A.Bill
is not admissible for the reason that neither in compliance
of transfer order he reported for duty in Delhi nor
\

did he travel from London to New Delhi after retirement.

This claim is, therefore, rejected.

10. It is stated that the gratuity has besn paid
but since the applicant retired on 30.11.79 and the
gratuity was paid only on 18.5.85, the applicanﬁ would
be entitled to payment of interest at the rate of 7%
per annum for a period of noine months after the sxpiry
of Pirst three months of retirement and at the rate of

10% per annum for the subsequent period.

106 In the result, this application is allowed to
the extent indicated above. There will be no order

as ta costs.

( KAUSHAL KUMAR) ( K. MADHAVA-REDDY)
MEMBER . CHAIRMAN
'29.4.1987 © 29.4.1987



