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IN THE CENTRAL AmiNISTRATIVE TRIBUl^AL, PRINCIPAL ENCH,
NBw i:elki.

0,A»No,447 of 1986 Date of Decision:

RoK,Sethi .Applicant,

Versus

Ministry of Finance,North Block, New
Delhi S< others Respondents,

C0RA14S

Hon'ble Mr,J,P,Sharma,Member(J)

Hon'ble Mr,S,R.Adige,Member(A)

JUDCMSNT

(By Hon'ble Mr.S.R.Adige,Member (A).)

The applicant Shri R,K.Sethi is a retired

Administrative Officer in the Comptrx^ller and Auditor

General Office, New Delhi and he has made a prayer

for the following reliefs*-

i)to grant special pay admissible to Asstt.
Supdt/Section Officer in Comptroller &
Auditor Cfeneral's office to the petitioner
from the date of passing the.S.A.S
Examination(l964).

ii) to grant certificate of next beloxv rule for
the period tlie petitioner was on deputation
to Staff Selection Commission.

iii) Fixation of pay on appointment as Acoounts
Officer in Director of Audit Commerce Works
Misc. on the basis of the pay dravm in the
ex-cadre post of Acoounts Officer in
identical time scale in S;taff Selection {
Commission. -

iv) Coianting of special pay admissible to Sectidf
Officer of Comptroller ^Auditor General on f
promotion as Accounts Officer in the field'L
OfficesCCAG's order dated 16,11.80) .Even T
though the petitioner was not actually workiVl
as Section Officer in CAGis office before \
promotion as Audit Officer in Director of X
Audit, Commerce Works & Misc.'s office
dae to no fault of the petitioner but only
due to the inconsistent policies follo^^d

^ by CAG's Office,

v) To grant any relief which the Hon'.'ble Tribanal
, may deem fit and proper in the circumstances

of the case,

2 • His case is that he passed the Sub6rdinate

Accounts Service Examination in 1964 and was allotted to

the Office of Accountant General Comnierce Works &

Miscellaneous, New Delhi^without obtaining his consent^
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where he joined in June, 1964. That office was considers

a Field Office and those posted there, were not entitled

to draw special pay, while certain others who were

re,tained in C.A.G's Office were eligible for the same anc

this was discriminatory. The applicant averred that he

represented against this discrimination, but,he was

neither repatriated to CAG'g Office nor was any reply

given. This arran^rnent of allotment to field Offices

was contested by the Accountant General,Central Revenue'

Staff in the Delhi High Court and ultinaately the writ

was withdrawn on the specific assurance given by the

C»A.G's Office that no further allotment of Subordinate

Accounts SeryiGes(SA3') would be made; all persons Who

stQod allotted would be withdrawn in a phased .manner;

the period of withdrawal would be kept to the barerst

i minimum? and till the allotted officials were withdra^^m

and taken back to C,AeG's^ adhoc post^ to accanmodate

the allottees, actually working in .

Accountant General Central Revenue's Office, As a

result of this assurance, the allottees vorking in the
\

Field Offices v^re taken bad<: in the CAG's Office,

Meanwhile prior to the (jDmmitment, the applicant vras

deputed to the post of Accounts Officer in the Instt,

of Sectt.Training & Management'and on conclusion o f the

deputation in April, 1978 , he was directed to report to

fre Director of Audit, Commerce Vvorks & Misc. inspite

of a request for posting in C.A.G.'s Office, Further

more, although the allottees, vjho \«re withdra^^ni

in terms of the assurance given, ought to have been

promo-ted as Accounts Officer in the pajcent Office

(C,a#G's Office), they x-jere again sent to the Office

of their allotment at the time of their promotion as

Accounts Officers by giving them adhoc posts which

Gontr^/"ened the assurance given to "che High Court and it

resulted in infructuous. exicediture. Meanwhile the >

applicant again requested for repatriation to C,A«G'|ri



k

-3-

and siso to give a certificate to the effect that on

deputation he would have been continued to officiate

as Asstte, Superintendent in C,a»G's Office but his

request was not acceded and order vras communicated

to him in January, 1980 stating that the allotted

persons have,to look for their confirmation in the

office of allotmeikt and no question of giving a certifi-

-cate of continued officiation in CoA.G's Office arise.

The applicant alleges that such certificates v.ere

• given in certain other cases. In November# 1980, the

CAG's Office clarified that in case of allottess-

Section Off ice rs, who vjere originally i"nerfib2rs of

CAG's Office, the special pay draMi by them in CaG's

Office v;hile wrking as Asstt.Superintendent was not

a Special pay drav/n in the eiK-cadre post and when they

got promotion in the C.A^G's Office, their pay was

fiiied taking into acoiJunt the special pay drawn

in the C.A.G's Office and these instructions were

given effect restrospeotively. This resulted in

anamolies of juniors getting more pay than seniors and
J2v

it rs alleged, that one/^Samajdar, who retired in 1978,

and v;as not wrking in CAG's Office was made an

exception -fco tihis rule. Similarily those pex~sons v^ho

were allocated to Accounts in 1976 and had wrked in

CAG's^, xvere given the benefit of special pay as late

as in 1981 with rest respective effect even -though in
iiViKci

1976 they had^connection wdth the Audit Department,' ,

The applicant alleges that he is a permanent memte'r

of CAG's but V7as not allovjed the benefit of special pay

on promotion as Accounts Officer in the allotted Office

on the gnoui^d that he was not actually vTorking in the

office of CAG at -fche time of promotion. He was also not

allo\ved tte benefit of pay drav?n by him- in ex-cadre post
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in identical, time SGale(RsS40-1200) • v/hile on deputation

to the Instt" of SecttsTraining & Management on his

appointment as Accounts Officer in the Office of

Director of Audit Commerce Worlds & Misc. .Ultimately,

the applicant was repatriated to C.A.G.'s Office

(parent .Office) on -21. 12.83.

3, In the counter-affidavit, the respondents

have contested the application and have pointed out .

firstly that the same is not within time as prescribed

in Section 21 of the Administrative Tribunals Act

and is thus barred by limitation.

They have also denied that the applicant

has been discriminated in the ^matter of payrrBnt of

special pay vis-a-vis^his other colleagues. The

respondents contend that special pay is admissible -

for working in CAG's Office and so long as the

applicant worked in that office, the special pay as

admissible was duly paid to him . 3:teyr;contend that

the CAG*s Office is Headquarter Office of the Indian

Audit and Accounts Department with subordinate offices

of Accountants General and D,A«C«R,/D,AeC.W.& M., etc.

All the subordinate offices as well as the office

of respondent no,2(CAG) have separate cadres of their ,

own. The pay scale of Administrative Officers/Asstt.

Superintendents/Section Officers (now Asstt.Administra-

-tive Officers) carry special pay as in lieu of hi<^er

scale of pay than.those of subordinate offices. As

per the re-organisation Scheme as introduced in 1961,

the then exi-sting staff of CAG's Office v^o had no lier

in other offices and v/ere holding posts -of Asstt.Supdts,

and above in a substantive or officiating capacity

were allotted proforrna suitable positions in the

respective cadres of field offices,after obtaining

their choice (s) of posting as far as possible subject

^toAdministrative convenience. Under the aforesaid
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schenie, UDCs/Cierks originally recruited for the

office of respondent no.2(CAG) on passing the SAS

to be allotted to the field offices and in such

cases there was no provision for obtaining tlieir

choice. After allotraent they v--ere to look to the

allotted offices for their promotion/confirmation

etG« and the applicanTt's case falls under that

category. Upon passing tlie Exainination- in

1964^ "bhe" applicant was allotted to the Office of the

H, While doing so, it was/n§cessary to obtaii

his eon .sent as there was no such stipulation in the

scheme of allotment.The scheme# ho-.^-ever^ did not

preclude the retention of UDCs in tlie office of

CAG, As per re-organis at ion Scheme^ on allotment

to field offices^ the officials vjere to look to the

office of allotpnent for promotion/conf irmation etc.

and the question of their repatriation did not

arise. It is not denied that the officials from

various field'of fices \vere taken on deputation basis

to CAG'soffice but it is averred, that such officials

were not given deputation duty allowance; instead

they vTsre given special pay in lieu of higher scales

of pay in CAG's OfficeXt is adm.itted that son'ie

staff of A»G.C,R's Office had filed a v/rit :petition

in the Delhi High Court in 1973 against the

re-organisation S'cheme of 1961 v/hich was withdrawn

as a result of out of court-settlerrent. This settlenei

was made only with a view to neutralise the

promotional prospects of the staff of the allotted

offices as a result of allotment of the officials of

CAG's Office, This settlement,hov/ever, did not

affect the status of the officials already allotted.

It is admitted that in February, 1973, the applicant

v-ent on deputation to the Institute of Secretariat'
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Training and Manalament, Itelhi against the post of

A,0,, while vror^ing in the A.G.C^W.Sc M office ,and

he was informed by the CAG's office that after

conclusion of the deputation# he should report back

to that office. In accordance with the settlement,

the allottee officials were to be withdrawn from

field offices in a phased manner;.The applicant's

repatriation to CAG's office depended upon the

availability of vacancies and his suitability for

a particular post, Since he had never wrked in the

CAG's Office as Asstt. Superintendent, the certificate

prayed for by him regarding continue officiation

in the CAG's Office could not te granted®" It was

granted only in those cases who had actually worked

as Asstt.' Superintendent in CAG's Office,

/

5, The respondents further clarified that

in the case of allottee Section Officers who we3^ '

originally members of the Office of CA^ the special

pay dre.\m by them was not special .pay drax-m in an

ex-cadre post and when they got promotion in their

allotted offices, their pay as Audit Officer was to bf

fixed with reference to the pay dra^-jn in the office

of CAG which included the special pay and the benefit

V7as given with retrospective effect. No, discriminatio:

vjas caused as allecpd by the applicant^ be cause the

benefit of special pay could accme only if the offici;

al actually works against such post as carries

special pay. Certain officials, mentioned by the

applicant in 0,A«', got the b^fi^fi-fe of special pay

because they actually .worked in CAG's office and

vjere in receipt of special pay before promotion or

proceedjjiig on deputation from the CAG's office,

Ho\vever, in case of the applicant,this benefit

of special pay could not be given as he had not

worked in the office of CAG for a single day as
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Assistant Superintendent and wa^ not drawing special
/

pay at the time of promotion as A.Oc in the allotted

office e H@! vjas not allovjed the ?oen6fit of pay dra^^m

by hini while on deputation, to the Institute of

Secretariat Training and Management, at the time of his

promotion in 1978 in the allotted office, tecause

the post held by him on deputation was an ex«cadre post

Protection of special pay dra^^m in the ex-cadre post

of the office of CAG had been allo\'ved in the cases

of deputationist Section Officers, on their promotion

as Acoants Officers in their parent offices# This was

done in accordance with the rules then applicable.

In Aprilf 1972, the Government issued clarification

that special pay drawn in an ex-cadre post was not

to be taken into account while fixing pay in a cadre

post, and accordinaly in the case of promotion of

Administrative Officers to lA. & AS, sudi a promotion

v/as not considered from an ex-cadre post and hence

the clarification issued by the Governri'ent in April,

1972 vjas not held to be applicable in such cases,

6, Lastly, it is averred that when a suitable

post was found to be available in the CAG's Office,

the applicant was repatriated in i:ecemberV'l983.

7, have heard Shri Sethi-applicant in persox

learned counsel Shri S,C,Mittal/ appeared for the

respon3.entS8

8, The first groxind taken by Shri Mittal is that o:

limitation. He has pointed out that the relief prayed

for by the applicant date/back to 1964 and is,

tterefore, time barred. He haa also

pointed out that the applicant was not entitled to

special pay while he was posted outside of CAG's

Office from 1964 to 1983 and the special pay was
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granted to him, immediately he \i7as posted in CAG« s

Office in Decemije r, 1933, Hence there was no 0^

5. On the point of 1 dmitat ion,, the applicant

has rebuted Shri Mittal's contention and has argued

that the Bench of this Tribunal had alre'ady condoned

the delay in filing this application and this applicatio

•would not be hit, by limitation. In tliis connection, he

has cited, certain rulings in'support of his contention

that the plea of - Ijjnitation cannot be raised at this

sta^e. These rulings are;-

i) M/s JaKaPritam o'ingh & others Vs, State of

Punjab(l967 (l)5LR 25l), v/herein it was

held that the question of delay or latches

does not arise when the order v;as held

vilative of Article 16 of the Constitution,

ii) AIR 1968 Punjab 58, xvherein it was held

. that it is only when a decision is conveyed

against a Government servant that he can

got to the court. Similar view was held

by the H on'ble Supreme Court in AIR 196OSC

335.

iii) SLR 1980-3(293) 'Mela Singh Clerk Vs. Union

of India ' wherein the Punjab and Haryana

High Court held that liniitation starts from

the date of cause of action and in this

particular case from the date when the

arpeal to the department was finally turned

down,

iv) In 1971 (1) • SLR 801, wherein Mysoor High

Court held that in case o^ a void order,

the s^iit is not barred by limitation,

v) 1967(1) SLR 228 SC 'State of Madhya Pradesh

Vs. Syed Qumar All' vjherein it was held

that a suit for recovery of pay filed
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after seven years after dismissal which

was held void and the court held that the

suit was not barred by limitation..

vi) 1967(1)SlR, 927 'Resham Singh Clerk Vs.

State of Punjab & Haryana' wherein the

Punjab High Court held that a writ was

filed after order.of transfer from the ;

Head Office, the same was not barred

by limitation,

vii) 197S(i)3LR 722,where in the Gujarat Hi^

Court held that there vTas no limitation

against a void order,

viii) 1980(2)SLR 616 ^Amrik Singh Vs. State

of Punjab, v/herein the Punjab & Haryana

Hich Court held that no limitation

for recoveiry of pay consequent to an

order of removal in violation of police,

rules# which was held void, will be

hit by limitation®

ix) 1968-SLR 221 ^Balbir Sin^ Vs. Union of

India, \»herein the Punjab & Haryana

Hi^ Court held that a belated petition

cannot be dismissed on the ground of

latches if there was merit in -the case,

x) 1979(1)3LR 757 3C 'Madras Port Trust Vs

Himanshunlntemational, wherein the

Sup^me Court held that a plea of

limitation should not ori^inarily be

taTcen by Govt, or pu?olic authority so

as to defeat the just claim of a

citizen,

10, In our view, the question is not so

much of limitation as want of jurisdiction . tn

*V,K«Mehra Vs, Secretary, Information & Broadca5tin.a
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AIR 1986Cl) CAT 203# it has been held that the Administra

-tive Tribunals Act does not vest any power or authority

in CAT to take cognizance of a grievance arising out

of an order pc ior to 1»11.82 i.e. three years prior to

the inception o^Tribunal. Where jurisdiction itself is

wanting, the fact that the delay in filing the applicatic

-n was condoned, will not vest, jurisdiction in the-

tribunal and the various rulings relief upon by the

applicant will not help him either.

11, That apart, it appears even .on merit, the

applicant has no case. 'Special pay*' by its nature is

Pay attached to certain posts^ 4in view of isfes special
that this specialppy was attached

A n

to certain posts in the Head Q-aarters^ Office in view
Jhi ^ •

of^special duties which the -incumbents on those posts
had to perform. The benefit of this special pay was

• not extended to the field offices, because the incumlsent

in those field offices^haS'i:to perform those special

duties. The applicant passed the Sa3 Examination in

1964 and- as per the Re-organization Scheme, 1961, he was

allotted the Office of A.G.C.W.Sc New Delhi, which

was- a Field Office. Like him, various other officials

of this CAG's office, who had passed S.aS Examination,

after introduction of 1961 Reorganization Scheme ,

T.,jere allocated to the £deld offices and there was no

denial of benefit of special pay to the applicant alone

as a result of the policy decision of 19.61 Reorganizatic

-n Scheme. In March, 1972, as per out of Court settlement

with the A.G.C.R. Association, it was decided to

mthdraw allottees from the field offices in a phased

m.anner mb a of ^^^aes^and it il l this was i-ione,

adhoc posts were to be created in field offices to

accommodate these allottees. In February,1973/the

applicant proceeded to deputation to the Institute of

Secretariat Training against the post of Administrative
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remained on deputation till Febaniary, 1978 and was

inforrred by the' CAG's Office that after conclusion of

deputation, he should report back to the AGGW Sc M •

Office from where he had ijroceeded to deputation.

On his return' from deputation, his turn for promotion

as Audit Officer came immediately in the allotted

office and^was promoted as such in that office.

Thereafter, the applicant was considered time and '

again for posting in the CAG's Office but it was not

fb\md administratively expedient to accommodate

him. Since he had never worked in the CAG.'>s Office as

Asstte Superintendent# the certificate sought f^rr

by the applicant could not be given to him and he

was informed accordin^y on 22«11,79. Ultimately, he

was inducted in CAG's Office in December, 1983 and was

given special pay admissible tojthis post with

immediate effect, \

12, Under the circumstances, both on grounds of

want of jurisdiction as well as on merits, we find

ourselves CQsafi^ed to dismiss this application,

13, There will Ices no order as to costs.

(S.R,

(ug)

(j^f.sharma)
i-iemberCa) ... . . yicB chairm^(j)

\


