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IN THE CENTRAL ADMINISTRATIVE TRIBIR\TAL,PRINCIPAL BENG,
NEW IELHI,

W. 6 -3
Os.AeN0O,447 of 1986 Date of Decision: (SLINE

R@Kose:thi. s se o".o . o.o . o.. oo --. evseerenase .Applicant.'
Versus .

Ministry of Finance,North Block, New
mlhi 6€ Others ® 9 008 29 Pp e e 3000 teg0g RespondentS.

CORAMs : ,
Hon'ble’ Mr,J.P,Sha ma,Membe r{J)
Hon' ble M TeS.Ra Adi@ ’Mem}ﬁ r(A)

 JUDQUENT
(By Hon'ble Mr.S‘.'R.Adige-,Member (a).)

The applicant Shri R,K.Sethi is a retired a
Administrative Officer in thé Comptroller and Auditor
General Office, New Delhi and he he‘ls‘made a prayer
for the following reiiefse-

i) to grant special pay admissible to Asstis
Sup@t/Section Officer in Comptroller &
Auditor General's office to the petitioner
from the date of passing the.S.A,S
Examination(1964). v

ii) to grant certificate of next below rile for
the period the petitioner was on deputation
to Staff Selection Commission.

iii) Fixation of pay on appointment as Acoounts
Officer in Director of Audit Commerce Works
Misc, on the basis of the pay drawn in the
ex=cadre post of Acoounts Officer in 3
identical time scale in Staff Selection {
Commission,. . — 1"‘

iv) Counting of special pay admissible to Sectl
Officer of Comptroller &Auditor General on
promotion as Accounts Officer in the field’
Offices{CAG's order dated 16.11.80) .Even '

though the petitioner was not actually workiy
- as Section Officer in CAGAs office before r\
. promotion as Audit Officer in Director of
Audit, Commerce Works & Mise.'s office
due to no fault of the petitioner but only
due to the inconsistent policies followed
by CAG's Office,

v) To grant any relief which the Hon'ble Tribunal
. may deem fit and proper in the circumstances
of the case, :

2 . His case is that he passed the Subdrdinate
Accounts Service Examination in 1964 and was allotted to
the Office of Acoountant General Comiverce Works &

Miscellaneous, New Delhi y without obtaining his consent 3
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where he joined in June, 1964. That office was considere
a Field.Office and those posted there, were not entitled
to draw special pay, while certain others who were

retained in C.A.G's Office were eligible for the Same and

this was discriminatory. The applicant averred that he
nrepresented against this discrimination, but he was
neither repatriated to CAG's Office nor was any reply'
given, This arﬁangement of allotment to f£field Offices
was contested by the Accountant General,Central Revenﬁe'
Staff in the Delhi High Court and ultimately the writ
was withdrawn on the specific assurance given by the
C.AaG's Office that no further allotment of Subordinate
Accouﬁts Services(SaS) would be made; all persons who
staad allotted would be  withdrawn in a phased manner;

the period of withdrawal would ke kept to the barerst

*mlnlmum. and till the allobted officials Were withdrawn

A %m A pndt be (rcaled A
and taken back to CaA.G's A adhoc postﬁlto acammodate
Gl _,{ P

" the allottees, wesdedl be exmedrad actually working in .
Accountant General Central Revenue's Office. As a
result of this assurance; the allottees wbrking in the
Field Offices were taken badk in the CAG's Office.
Meanwhile prior to the o mmitment, the apnlicant ﬁas
'deputed to the post of Accounts Officer in the Instt,
of Sectt;Training & Management’and on conclusiono £ the
deputation in Aple,‘978', hé.was directed to report to
the Director of audit, éomﬁerce Works & Misc. inspite'
of a request for posting in CeAeGe's Office, Further
more; although the allottees, who were withdrawn
in tems of the assurance given, oucht to have been
promoted as Accounts Officer in the parent Office
(CenaG's Office), they were again sent to the Office
of their allotment at the time 5f their promoticn as
accounts Officers by giving them adhoc posts which

contrvened the assurance given to the High Court and it

resulted in infructuous expediture, Meanwhile the y

applicant again requested for repatriation to C,2.G's,
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nd &lso to give a certificate tQ the effect that on
deputation he would have been continucsd to officiate

as AsSStt, Superintendent in C.2.G's OFffice but his
request was not acceded and zp order was communicated
to him in January, 1880 stating that the alliotted
rersons have to look for their confirmation in the
office of allotmenmt and no question of giving z certifi-
~cate of continued officiation in C.A.G's Office arise,
The qumaﬁ:aue@simm:mwhcefi lcates were

given in certain other cases. In Novenber,1850, the
CAG's Office clarified that in case of allottess-
Section Officers, who we re originally wembers of

CAG's Office, the special pay drawn by them in CaAG's
Office while working as asstt,Superintendent was not

a special pay drawn in the ex-cadre post and when they
got promotion in the CeA.G's Office, their pay was
fixed taking into acoount the special pay drawn

in the C.2.G's Office and these instructions were

given effect restrospectiwvely, This xesultéd in
anamolies of juniors ¢etting more pay than seniors and
it is alleged that oﬁQ@Samajdar, who retired in 1978,

and was not working in CAG's Office was made an
exception to this rule, Similarily those pefsons who
w2re allocated to Accounts in 1976 and had worked in
e :
CAG'SA, were given the benefit of special pay as late
as in 1981 with restrospective effect even though in
. Seveswd A ,
1976 they had/oonnection with the Audilit Department, .
t

The applicant alleges that he is a pemmanent mefbern
of CaG's but was not allowed the benefit of special pay
on promotion as Accounts Officer in the allotted Office
on the ¢round that he was not actually working in the
office of CAG at the time of promotion. He was also not

allowed the benefit of pay drawn by him in ex-~cadre post
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in identical time scale(Fs840-1200) - vhile on deputatién
to the Instﬁ’of Sectt;Training'&'Ménageﬁent on his
appointmeﬁt'as,Accounts Officer in the Office of

Director of Audit Commerce Works &Qmisc.}Ultimately,A
,thé applicant was repatriated to C.A.G.'SAOffice

(parent Office) on-21.12.83.

3, In the cognterbaffidavit,-thg respondents
have cdnteéted~the épplication and have pointéd out .
firstly that the same 18 not within time-é$ prescribed
in Section 21 of the Administraﬁi%e Tripunéls Act

and is thus barred by limitation.

a, They'have also deniéd‘;hat-the appl icant
has been discriminaﬁed in the/matger of payment of
special pay vis~a-vis his ofher colleagues. The
- respondents contend that speéial vay is’admissible
for working in CAG's Office and so long as the
apﬁlicant Qexked in Ehét office,'the special pay as
admissibie was duly paid to himf. Theyscontend that
the CAG's Office is Headquarter Office of the Indian
audit and Accounts Departirent with subordinate offices
of'Accountants General and D.A.C.R./D.AQC.W.& M.; etc.
Ail the subordinate offices as well as the office
of respondent no;Z(CAG) have separate cadres of their |
own. The pay séale of Administrative Officers/Asstt.
Supe rintendents/Section Officers (now Asstt;Adminiséra-
~tive Officers) carry épecial pay as in lieu of higher
scale of éay than those of subor@inate_offices. As
per the re-ofganisation.Scheme-as introduced in 1961,
the then existing staff of CAG's Office who had no lier
in other offices and were holding posts of Asstt.Supdts,
and above in a substantive or officiating capacity
were allotted proforma suitable positions in the
' respeétive cadres of f;eld offices,éfter obtaining

their choice(s) of posting as far as possible subject

toAdministrative convenience., Under the aforesaid
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scheme, UDCs/Clerks originally recruited for the
office of respondznt no,2(CAG) on passing the SAS

to 2 allotted to the field offices and in such

=

caseg there was no DIOV

AT

ision for obtaining thei

etc, and ths apnlicaﬁt's case falls under that
categoryv. Upon passing the SAS Examination in

1864, the applicant was allotted to the Office of the
AsGsCela& M, While doing so, it waS/ngcesaarv to obtal
his eonsent as there was no such stipul ion in the

scheme of zllotment.The scheme, however, did

3

&

preclude the retention of UDCs in the office of
1

CaG, As per re-organisation Scheme, on allotment

h

to field offices,the officials were to look to the

office of allotme nt for promotion/conf irmation etc.
and the question of their repatriation &id not
arise, Tt is not denied that the officials from
varioﬁs field iof ficcs were taken on deputation DaSlS
to CAG%ffice but it is averred that such offic als
wars not given 5éputétion daty allowance, instead
tﬁey were given special pay in lieu of hicgher scaies
of pay in CAG's Office. It is admitted that some

-

staff of R:G.CeR's Office had filed a writ petition

[ ed

in the Delhi Hicgh Court in 1973 against the
re-=crganisation Scheme of 1961 which was withdrawn

as a result of out of court-set Llemenu. This settlenrer
vas made only with a view to neutralise the
promotional prospects of the staff of the allotted
offices as a result of =llotment of the officials of
CAG's Office. This settlement,however, did not

affect the status of t@e officials alxéady allotted.

T+ is admitted that in Februarvy,1973, the applicant

went on deputation to the Institute of necrecarlat:



ining and Manacement,Delhi against the post of
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A.0., vhile vworking in the AeG.C.W.& M office .and
he was informed by the CAG's office that after
conclusion of the deputation, he should report back
to that office. In accordance with the settlement,
tﬁe allottee officials were to be withdrawn f£rom
field offices in a phased manner:;.The applicant's
repatriatién to CAG's office depended upon the
availability of vacancies and his suitability for
a particular post, Since he had never worked in tbe.
CAG's Office as Asstt. Superintendent, the certificéte
prayed for by him regarding continue officiation |
in the CAG's Office could not ke granted. It was
granted only in those cases who had actually worked

as Asstt. Superintendent in CAG's Office.

!

-5, , The respondents further clarified that

in the case Qf allottee Section OfficerS who were
originally members of the Office of CA@ the special'
pay drawn by them was not special pay drawn in an
ex-cadre post and when they got promotion in their
allotted offices,; their pay as Audit Officer was to Ix
fixed with reference to the pay drawn in the office
of CAG which included the'special pay and the benefit
was given with retrospective effect. No. discriminatio:
was caused as alleced by the applicantibeCause the =
benefit of special pay could accfue only if the offiéi
al actually works against such post as carries
special pay. Certain officials, mentioned by the
applicant in Oe«Ae;, got the benefit of special pay
because they actually worked in CAG's office and
were in redeipt of special pay before promotion or
pfoceeding’on-deputation from the CAG's office,
’mm%ﬂinm%ofwe@mmmtwmhmdﬁ
“of speciél nay could not ke given as he had not

worked in the office of CAG for a single day as .
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Assistant Superintendent and was not drawing special

pay at the time of prémotion as Afoc in the allotted

office. He was not allowed the benefit of pay drawn

by him while on deputation. to the Institute of

Secretariat Training and Manacgement, at the time of his

promotion in 1978 in the allotted office, because

the post held by him on deputation was an exw=cadre post

Protection of special pay drawn in the ex~cadre post

of the office of CAG had been allowed in the cases

of deputationist Section Officers, on their promotion

as Acaants Officers in thelr parent offices, This was

done in acom rdance with the ruies then appl icable,

In april,1972, the Government issued clarification

that special pay drawn in an ex-~cadre post was nctc

to be taken into account while fixing pay in a cadré

post, and accordinaly in the case of promotion of

Administrative Officers to IA & AS, sudh a promotion

was not consicdered from an ex~cadre post and hence
the clarification issued by the Government in April,

1972 was not held to be applicable in such cases,

6. Lastly, it is averred that when a suitable

post was found to be available in the CAG's Office,

the applicant was repatriated in December1983.

7. - e have heard Shri R.K.Sethi-applicant in persor
leamed counsel Shri S.C.Mittal, appear=d for the

resporndents,

8. The first ground taken by Shri Mittal is that o
l.imitation., He has pointed out that the relief prayed
m

for by the applicant is datef back to 1964 and is,

Sewvtr Z A .
therefore, muzicpeldy time barred, He has also
ppinted out that the applicant was not entitled to
special pay while he was posted outside of CAG's

Office From 1964 to 1983 and the special pay was

h
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granted to him, immediately he was posted in CAG's P
Wl

. o _ Nl
~Gffice in December, 1983, Hence there was no meritﬁyﬁnlﬁy

9. On the point of ljmitatioﬁ,’the applicant
has rebuted Shri Mittal's contention and has argued
that the Bench of this Tribunal had.alrehdy condoned

the delay in Ll]an this app11catlon and this applicatio

lwould not be hit by 11m tublon. In this connectlon, he

has cited certain LuTlnos in supbort of his connentﬂon

that the plea Of'llmltathﬂ cannot ke raised at this

stace. These rulings are;=-

i) M/s J.KePritam Singh & others Vs. State of
Punjab(1967 (I)SLR 251), wherein it was
held that the question of delay or latches
does not arise when the order was held

; vilative of articie 16 of the Constitution,

|
e
-

ATR 1968 Punjab 58, wherein it was held
that it ié only when a decision is conveyed
against a Govemment servant that he can
got to the court, Similar view was held
by the H on'ble Supreme Court in AIR 1960SC

5.

[¥3)
[F3)

SLR 1980-3(293) 'Mela Sing¢h Clerk Vs. Union

e
e
e

N

of India ' wherein the Punjab and Haryana
High' Court held that limitation starts from
the date of cause of action and in this
p:fticular case from the date when the
‘appeal to the department was finally turned
downie
iv) In 1971 (1) SLR 801, wherein Mysoor High
Court held that in case 5% a volid order,
the suit is not barred by limit§tion.
v) 1967(1)SLR 228 3C 'State of Machva Pradesh
Vs, Syed Qumai‘Ali' wnerein it was held

that a sult for recoverv of pay filed
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after seven years after dismissal which
was held void and the court held that the

suit was not barred.by lﬂnitation..

1967(1)SLR_927 'Resham Sincgh Clerk Vs.

" State Of Punjab & Haryana' wherein the

vii)

Punjab High Court held that a writ was
filed after order.of transfer from the
Head'Office,' the - same was not barred

by limitationg

1978(1)SLR 722,wherein the Gujarat Hidh

" Court held that there was no limitation

agginst a void ordex,

viii) 1980(2)SLR 616 'Amrik Singh Vs. State

ix)

x)

18, .

of Punjab, wherein the Punjab & Haryana
High Court held that no limitation

for recovery of pay consegquent to an.
order of removél in violation of policé
rules, which was held void, will be

hit by limitation.

.~ 1968-SLR 221 'Balbir Sinch Vs. Union of

India, wherein the Punjab & Haryana.
High Court held that a belated petition
cannot be dismissed on the ground of
latchés if there was merit in the case.
1579(1)SLR 757 SC 'Madras Port Trust Vs

HimdnshunInternational, wherein the

~Supgeme Court held that a plea of

limitation should not originarily ke
taken by Govt., or public authority so
as to defeat the just claim of &

citizen.

In our‘view; the cuestion is not so

much of limitation as want of jurisdiction , In

'V.K.Mehra Vs, Secretary, Information & Broadcasting
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AIR 1986(1) CAT 203, it has been held that the Administre
~tive Tribinals Act does not vest any powertﬁ:euthority
-in CAf to take cognizance of a‘grieVanee arising out

of an order p?lOY to 1.11l. 82 i.e. three years prior to

#
the inception oﬂ‘Trlpunal. Where Jurlsdlctlon itself is

wanting, the faet that the delay in f£iling the applicatic
-n was condoned, will not vest jurisdiction in the-
tribunal and the variods rulings relief upon by the

applicant Will not help him either.

11. That apart, it appears even on merit, the-
_applicant has no case, 'Special pay' by its natﬁre is
pay attached to certain pos+sf.&n view of ézgnsp601a;
éﬁquqéségg%;/fghappears that this specialpgy was attached
to certain posts in the Head‘Quartersf Office in view
o??épecial Guties which the . incumbents on those posts
had to perform. The benefit of this special vay was
- not extended to the field offices, hecause the incumbent
ol il ro A
in those field officesghalftto perform those spec1al
duties. The applicant passed the SAS Examination in
1964 ‘and- as per the Re-organization Scheme, 1961, he was
allotted the‘Office 0Ff DReGeCoeW.& M, New Delhi, which
was a Pield Office; Like him, various other officials
of this CAG's office, who had pessed $2S Eyamination,
after introduction of 1961 Reoroanlzeelon Scheme ,
we re allocated to the tqeld offices and there was no
denial'of benefit of special pay.to the applicant alone
" as a result of the policy decision of 1961 Reorganizatic
-n Scheme. In March,1973,as per out of Court settlement
with the A.GeCeRs Association, it wes decided to
withdraw allottees from the field offices in a phased
oo 4, e ed g Lime A '
manner »m a gainzey O Ve and ti1l1 this was done,
adhoc posts were to ke created in field offices to
.accommodate these allottees, In February,1973,the
applieent proceeded o deputation to the Inetitute of

Secretariat Training against the post of Administrative
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Officer while working in the allotted office. He
remained‘on deputation till February,1978 and was
iﬁfo?med by the CaAG's Office that aftef conclusion of
deputatién, he should eport back to the AGCW & M -
Office from where he had proceeded to députation.
On his retumn from(ieputation,»his-turn fof promotion'
as Audit Offiéer‘came immediately in the allotted
"office andi%gg promoted as such in that office,
Thereafter, the applicant was considered time and
again for posting in the CAG's Office but it was not
- found adminiSﬁrativély'expedient to accommodate
him, Since he had nevér worked in the CAGs Office as
Asstt, Superintendent, the certificate sought For |
| 5y the applicant ®uld not be given to him and he
was informed accordingﬂy'on 22;11,79. Ultimately, he
was inducted in CAG's Office in December,1983 and was
given special péy admiésiblé to?gis.post with

immediate effect, \

12, Under the circumstances, both on grounds of
want of jurisdiction as well as on merits, we find

i '
ourselves.CQmFiﬁed to dismiss this application.

|

13, There will e no order as to costse

-~ _ ) ' 6\5\(‘\/\/\0»%;
S
(S RADIGH) {JT+P.SHARMA)

MEMBER(A) . - VICE CHAIRMAN(J)



