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1. hether Reporters of locel papers may be &%ﬁ

. : allowed to see the Judgement?
‘2. To be referred to the Reporter or not? &¥7-

(DEL IVERED BY SHRI J.=o.

197}

HARMA, HON'BLE *ZMBER (J)

@ In this application under Section 19 of the Administratiy

Tribunals Act, 1285, the applicant workinc ag Draf

~—

Civil) Grade-II in the Office of the Executive Enginser posted

to Givil Division, New Delhi challenged the order dt. 27.5.198

Lo

reverting the aoplicsnt from the post of Draftsman Grade—I

in the scale of 15.65C-75C to the post of Draftsman Grade-II

=

(Civil) in the scale of %.425-7C0O w.e.f. 1.5.1935 contending

that there is no vacancy of Draftsman Grade-I avaeilable and

ting the applicant in the Office of SSW~IT {Givil) PRT Civil

b
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New Jelhi as Qraftsman, Grade~II. The goplice b has claimed



the relief that the order dt. 19.6.1985 be gquashed and set

aside and the applicant may be ordered to be held serving

as Hruftsman Grade-I in the pay scale of k.550-750 from

1.6.1985.
2. The relevant facts are that the aponlicant joined

P&T department ss Draftsman Grade-II on 3.3.1966. By the
crder dt. 21.3.1982, the apolicant wes promotad to the
post of Draftsman Grede-I (€). He was posted in the office
of the Superintending Surveyer of vorks, P&T (Givil), New
Lelhi against the existing vacancy of Draftsman Srade-T

| specified
end In the appointment letter, the probation peridd was/os 0f
two years. The applinsnt continued to work as Braftsman

Grade-TI and also earned annual incrzmente for all this

i

pericd and the period of prohation elspsed on 20.8.1934,

The applicant wes on médical ezve from 1.6.193% to 14.6.1935,
Subseguntly by the order dt. 27.6.1935 {Anne xure Al), the
spplicant was reverted to Draftsman Grade-II w.e.f. 1.6.1935,
stated by the apolicant that this order of rev:rsion

is an order of demotion and Superintending Surveyer of iorks,

P&T Civil Circle had no authority to pass such an order

because the appointing suthority of the apolic.int is

'D.J

Superintending Engineer. The azpplicant having successfully

an
comgleted the period of nrobation and there being /& xisting
regular vacancy, the applicunt becemz a permanent employee and

so he could not have been reverted. The applicant made seversl

successive representuticns, but to no effect,
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The res-onienis contrsted the applicetion. It

w

is admitted by the responcents that the applicant was

promoted to the post of Craftsman Graie~I on o temporary

basis we.2.fT. 21.3.1982., He continued 1o off‘-silate as

[

Draftsman Grade-I1 against another temporary vacancy
upto 31.5.1985. It is steted that after L.05.1285, there
wag no vacancy evaila le and the applicant b2ing the

juniormost wus reverted to his substantive post of.

Draftsman Grade-II, He wes not reverted as a measure of

of punishment, but on the non-avallability of the post in
Grede~I. The applicant, however, proceeded on leave

woe oE . 1.5.1985 conseqﬁent won the joining of Shri Bhardﬁajf

Rraftsman Grade-~I. Thus iIn short, the contention of the

respondents 1s that ss there was no vacancy availahle in

J

Grade-1, the applicant wss revertsd to his substantive

post of Draftsman Grade-11,
a4, Ve have he;rd)the learned counsel of the partiss at

{

length and have gone through the record of the case. The

main contention of the learned counsel for the spplicant is

thaet since the applicant was promoted on re is and
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was placed on prebation, so in the event of probation period

hsving not been extended, the applicant esrnsd a lien on

the post of Traftsman Grade~I. It is argued that the

'

averment made in the counter regarding non availability of

alse ststement. When Sh.3.K.Bhardwaj was
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promotaed to Grade-l; the applicent was already working

in Grade-I of Draftsman and so Sh.Bhardwaj joining after

leave on 3i.5.1985 would not come in theway of applicant's
continuance on the post iﬁ Grgde—I. According to the le arned
counse1 for the &pplicant, the respondents have admitted’thgt
the applicant was promoted against ane xisting vacancy in
Grade-I and successfully completed the period of probation, so
thqnaﬁur@ of appointment of the appliéant cannot be termed as
puzely fortuitous or of ad hoc ngture. During the course of
the argument, the learrned counsel for the re spondents clarified
that though thgre merelposts~available in GradeQI, but one of
fhe posts was transferred to Madras and since there was &
shortfall in the post of Grade-I, so the applicantwas

reve rted ; Though this fact has not been pleaded in the
counter, vet it cleafly goes to show that the agpplicant has
been discriminated against in as much as thé applicant Shbuld
have been offered a choice of‘going'with the post‘ to Madras and
if the applicant had refused," the hormal consequences could
have followed. But since the spplicant was not given a

notice of reversion and the existing post was unilaterally
transferred to Madras, gross irregularities stand in the way
of réveréion of the applicant. ACcordingly, the:IESpondents
cannot justify the reversion as being a simplicitor one.
Article 3ll(2)_comes into play where the person is without notice
reverted and another person irregpective of the‘

seniority, merit and performance of the earlier one is



preferved and Articles 14 and 16 also come to ‘the help of

uch an ecerlier person. Tnus ths reversion order of June, 1985

principlszs of
to be based onfeguality and natursl

&)}

justice and nas, therefore, to be siruck down.
s ) \
5, The applicant had made representations and even on

those representations, the applicantwas never asked whether

[

he 1s willing to go to Madrss along with the post which hzd
been transferred thera., QOn ¢ne of the representations made
oy the applicunt, he awas informed by the communicastion

dt. 3.1.1985 that the representation of the official was
considerzd and rejectad, but no reasons therefor were assigned.
The respondents have only referred to the fact that the
applicant has not been superceded . and none of the juniors

to the gpollcant has been promoted to the vost of Grade-I.
However, this is not the case of the apolicant. The
contention of the applicant has been that since he was
regularly promoted and placed on probation of Srade-1I,

he cannot be unceremoniously demoted when there are posts

avallable for him and if the post is transferred from his

present place of posting to ancther station, then the

"\.\ -‘m, M - ’ » - o~

gpolicant has inherent right to be considersd for transfer
with that post. So in such a case, theprovisions contained in
Article 311(2 ) of the Constitution of India are attracted and

such anorder, theréfore, cannct be legally sustained.
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5. In view of the above facts, the application is

allowed. The impugned order of reversion dt. 27.6,1985

reverting the gpplicant w.e.f. 1.6,1985 is guashed and

(@3

set aside. The applicint shall be deemad to have been

working in the post of Grade-I and shall be entitled to
all consequential bznefits of pay, arrears of pay and

: : équivalent
allowances and shall also be posted on a post of/status,

]

The respondents to comply with the oxier within a period

of three months from the date of receist of the order.

\)K.\t,kj \71\' (Okul/fx (j‘m{?&.’." avalad (‘,{)}&‘ g

(3.2, SHa@vh) 0, S -~ (S.P. MUKERJI)
FEMBER {J) -t ‘ VICE~CHATRMAN

UYWAY e

\ oA

i AL s

S e

-~ e (’:1
2% (2,



