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CENTRAL ADMINISTRATIVE TRIBUNAL,
PRINCIPAL BENCH, '

NEW DEIHT

DA+ No,. 439 of .].986 Date of deCiSiOn 23"5.199&_.,

Shri Rafat Ullah esoes Applicant

versus

L, Union of India through the
secretary to the Govt, of India,
Ministry of Finance,North Block,
New Delhi. g

2, Secretary, Ministry of Personnel,
Public Grievances & 'Pension,
(Deptt.of Personnel & Training)
North Block;New Delhi,

3. Central Board of Diresct Taxes
through its Secretary,
North Block,New D=1lhi-11000L,

4, Chief Commissioner(Admn.) &
Commissioner of Income-tax,Dalhi-I,
3rd Floor, Central Revenues Bldg.,
I.”.c2state,New Delhi~-110002,

3. Inspecting Asstt.Commissioner of
Income-tax(H.r.Admn, ),3zd Floor,
Central Revenues Building,
I.P.Estate,New Delhi-l10002,

Present: Applicant in person. ‘
Mrs. Raj Kumari Chopra,counsel for the respondents,

B 5 «SEKHON:

The short :questien . falling for consideration in the
instant reference is regarding. correct assignment of
seniority to the applicant in the cadre of UDCS.

Applicant had initially claimed the reliefs for fixation

of his seniority with effect from the date in the year 1964
in which the vacancies against which applicant's appointment
was made were reserved for direct recuitment and departmental

as
promotion; he be promoted/(L)Head Clerk, (2) Supervisor
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and {2) Inspector with retrospective effectland his
seniority in these cadres be fixed accordingly.

Applicant had also claimed arrears of salary to which he
would be entitled from the afdresaid promotions and
fixation of time limit for implementing the decision of
the Iribﬁnal. The other reliefs claimed by the appolicant
are for a direction to the respondents to adopt qniform
criteria for promotion to the post of InSpector from that
of UEC;n%o declare him as having passed the departmenéal
examination of ITOs. During the course of arguments,
applicant stated that he does not press the other reliefs
and confines his arguments to the assignment of seniority

in the cadre of UDCs and to the conseguential reliefs

-flowing there~from. The factual matrix germane to the

determination of the aforesaid question lies within
a short compass.

Applicant was recruited directly as UDC with
effect from 8~12-67, He was confirmed in the said
post with effect from 2nd August,l973 ahd was promotad
as Tax Assistant with effect from 31L-5~78, He was
confirmed in the post of Tax Assistant on 30-3-83.
Applicant's name in the seniority list of UDCs as on the
dates indicated hereinafter was shown at Sr.Nos. specified

against the same:-

Rate X NoY
1.9.69 272 |
1,9.1972 155
1,9.1973 143
| l tg 9 74:
"~ a) Original . 211
b) Revised 334
c) Revised . 274
d) Revised 485 \
1,9,1979 43
1.9.1980 .
) Original ‘ 485
) Revised 346
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The seniority list as on l~9—1980 was cirouléted

in Fébruary,lgel énd the revised seniority list in
June,198L, 1In the revised seniority iist, applicant!s
nameé was shown at 5r.No.346 and of Shri Heri Chand,
stated to be applicant's junior, at Sr.No,l29,

Shri P.G.Khandelwal, who joined alongwith the applicant
dn 8-12-67 has been shown at Sr.No.l33.' According to
the applicant, the seniority lists of 1974 and 198D

were prepared/revised on the ba
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of UDCs and not on the basis of the initial date

[y
K

of appointment, Nor on the basis of the date when the
vacancies were created for direct recruitment or

promotion. According to the applicant it is only

in the cadre of UDCs that +the respondents have arbitrarily

adopted the criterion of determining the seniority

on the basis of date of confirmation, which is violative

of Articles 14 and 16 of the Coastitution and by

incorrectly applying the general principles regarding
cetermining the seniority of various categories of -
persons employed in Central services which were in

force prior to Ist March,l1986 on which date the

‘modified criterion was brought into force, . Elaborating,

the applicant has stated that as per the practice in
vogue prior to Ist March,l986, the slots meant for
direbt recruits or pfombtees which could not be fillad
up were left vacant and that the direct recruits or
promotees! case may be adjusted against the vacant

slots dnd that -he should have been adjusted against the

slots for direct recruitment as he was recruited against

a substantive vacancy of direct recruitment created
in 1964 -and that the determination of the seniority
by the respondents is also in violation of the

decisions of the Supreme Court.

date of confirmation

\
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2, The defence as set up iﬁ the counter is that
the applicant was recruited against the direct
recruitment quota of 1966 and not of 1964 and

he has been given seniority accordingly. Applicant
is stated té have been appointed against a purely
temporary vacancy and it had besn clarified in the
offer of appdintment that retention in the service
and confirmation in the department is subject to
passing of the departmental test prescribed for
confirmation. As the applicant qualified the
departmental examination after a good deal of delay,
his confirmation was made on 2-8-73, It hag been further
clarified that the seniority‘of UDCs was prepared
according to the general principles conﬁained in‘the\
Ministry of Home Affairs Memo No.9/ll/55-RBS dated

22,12,1959 according to which cirdular, the permanent

officials ranked senior to the persons officiating in the

cadre.” The juniors of the applicant had besn assigned
seniority as they had qualified in the departmental
examination earlier to the applicant. The changes in
the.seniority list are stated to have been effected

from time to time due to reviéion of the seniority

lists as per the instructions of the CBDT, Respopdents.
have also justified their action on the basis of proviso
to para 4 of ¢ircular No. 11/5/64/Ad.VII dated 1.7.64
issued by the CBDT. Denying the averments about‘the
attraction\of Articles 14 and 16 of the Constitution,
respondents have stated that the general principles for
determining seniority relied onn by the petitioner

are applicable to all other categories except the

cadre of UCs,.
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3o We have haard/tho arguments addressed by the

Applicant jin P8rson and by the learnad Counsel for the

Respondents and have also 9iven our eapnest consideration

te the pleadings and the material on record,

44 Bafores Procseding further, we "'—\_T'daam it

Propsr to mention hare that in his representstion dated

. 8th March, 1935 (Annexure=5) addressed to the Chief

Commisaioner (Admn.) and Commissicnep of Incom.—tax,
Delhiel, Naw Delhi, Applicant has placed reliance

upon the dscigiensof the Supreme Court and has also
pointed qut that in the cadre of Lover Division Clerks,
Stenographers, Inspectors and 1.T.0s, the date of
confirmation has not been mads a criterion for
reckcning seniority and that it is only dn £ho lone
Cadre of Upper Division Cherks in which tha seniority
has besn fixed in an atbitrary"nanncr without any
eonsidsration of rules and law, Applicant has

also stated in the rapressntatien that in the saniority
list of Uppsr Divisicn Clerks as on 19,1980 which

was circulated in June, 1981, he was shoun at ssrial

No, 346 whereas his juniors Shri Mari Chand end

Shri P,Ge Khandelwal who were appointed on 20.3.1958

antd 80121967 respactively were shown 2t Sy, Nes, 129

and 1334

Se - Applicant was,admittadly,rocruitad against the
dir;ct recruitment quota of S0%. The parties have, housver,
joined 1;sua on the point as to whether the Applicant ua$
recruited for the vacancy created in 196& or against the
direct recruitment gqusta vacancy of 1956, Loqy;ng aside

the afaresaid minor controversy for the moment, it may ba stated
that ths main dispute betwesn the parties is regarding the
issue as to whather the ssniority is te be reckonad from the

'date of appointment as contended by the Applicant er from the

date of confirmation as asserted by the Respondsnts. Basfors
grappling with the aforesaid contreversy it will appear to be

[ X X XY 06/
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8 and conditions

-G
appropriate to refer to the impoptant ter

of the offer of appeiniment and te the
is
of the Applicent, As/borne out from Annexure-I

order of appointment
enclosed
to the counter filed by the Respondents, the

Applicant - haddﬁaign/

selected. i T L 3

for appointment in g femporary vacancy of U,D,C, His
retention and confirmation in the department was subject
to his passing the test in Hindi and any other test which
mky bs prescribec bsfore confirmation. He was put on
probation for a pericd of two yeare which could be extenged
at the discretion of the appointing authority, Material
portion of order of appeintment Annexure=1 is in the
folloving terms =
"Establishment =Class 111 = UDCs = Appontment of
Shri Rafat Ullah has been appointed as
Upper Division Clerk in the scsle of Rs, 136=5w160-
B 200EBe G 25600 Bun Bm 28010300 and suich
allowances as may be sanctioned by the Gowt,
of India from time to time in a temporary
Capacity weeefe B=12=1967 (F,M) until further
orders. ©On appointment as such he was posted
to the office of the Income Tax Gfficer,

DistteV1, New Delhi with sffect from the same
date. "

Applicant was ccnfirnad‘ga UeDolo Weeefe 2nd August, 1973
after he had cleared the prescribed departmanta; examination,
Shri P.G, Khandelwal and Shri Hari Chand joined as F.D.C.

on Dacembar 8, 1967 and March 20, 1968 respectively. In

the impugned seniority list Shri P.G. Khandelwal has been
assiéned gsniority -at Sr, Noe 133, Shri Hariilhqu.zt

Sr; No, 129 and tha Applicant at Sre No. 346, It may!riot
be out of-plaba to point out thgf Applicant's representation
dated 5-3-1986 (Annexure-5) for fixation of his ssniority
at'tho appropriate place uag not considered and accepted

for the reason that the issue regarding fixation of seniority

. o.oo’/
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stood challenged in the Delhi High Court, This is borne out

P

from Annsxure R/4, Applicant Was also advised vide
Annaxura R/4 that the case had basn transferred to the
Principal Bcnch of tha‘Tribunal :zdhia Cass could not be
ccqsidered till final disposal of the cases in quastion,
6o The next point which falls for consideration is
as te whethsr the senierity in the instant Case is to he |
determined on the basis of B.M, No, 35014/2/80-Estt. (o), |
dated ?th‘February, 1986 (Arnexure=3), This question need
not detain us for long for the simple reascn that Pars 7‘
of the said OsMo provides that the orders shall teke offect
from Ist March, 1986 and that the eoniopity already

determined in accoczrdence with the principles existing

on the date of issus of these orders will not bg reopenad,
It has bsen fu;thnr laid doun in Pare 7 that in respect

of the vacanciss fop which rocruitmanf action has already
been taken, on the date of issue of those orders either

by way of direct recﬁuitmnnt or promotion, 3-niopity will
centinue to be determined in accordencs with the principles
in force pricr to the issue of the said Q.M. Iy}:uidant
from the aforeseid para that the seniopity of the Applicant
and others situasted like him is to be determined on the
basis of principles which were in force prier to the ecoming
into forcw'of.th- Ol i,e, prior tb 13t March, 1986w

The opening poztion-of the aforesaid 0,0, recites that
general principles of detanmiﬁation of éenﬁerity in the
Central Services are contained in the Annexurs to Pinistry
of Home Affairs O.M. No. 9/11/55-RPS, deted 22nd December,1959,
aﬁd that the general principles of seniority laid down

in paragraph.s and alsc vide D.M. dated 22,12,19% which

had also been made applicable to the Respondsnt - department

8 X
ooooo./
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from 1964 onwards are in the folloving terms e

@ R
#-3o Subject to the Provisicne of para 4 belay

permanant officers of sach grade shall be

ranked senior- to persons whe ares officiating
in that grade,

4y Direct Recruitsse Notwithetanding the
provisions of above Para, the relative seniority
of all direct recruits shall bs determined by
the order of merit in which they are selected
for such appoaintment, on the reccmmendetions of
the UPSC or otker selecting authoprity, perscns
appointed a3 a result of an earlier selection
bﬂiﬂ9‘§§ﬂf?f tqwthqae qggpgg}cd 2s g result of
& eubsoguent Belestiens- T
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Provided that where persons recruited initielly
on temporery basis are confirmed subseqs ently
in an order different from the order of merit
indicated at the time of their appointment,
seniority shall follow the order of confirmation
and not the original order of merit,"

T e Banking upon the abous sxtracted previsc

the learnad ceuns.lifor the ﬁospondgnts submitted that the
seniority is to bs reckoned frem the date of confirmation

and not from the date of'eriginal orxder of merit or-
appointment and that the Applicant?s grisvance is wholly une
. Justifieds In support of his contention, the 1garned

counsel for the Respondents alsc sought to draw sustenance
from the notings recorded in the Ministry of Home Affairs

which aze rspreduced in para 6 (D) of the counter, Ths
aforesaid notings pertain mainly to the clarification

on ths point as to vhether q.—imta. of 50250 was again f;o be
maintained at the time of confirmations This is a separats
issue and will bs deslt with at the appropriate plsce,’

ta;r As regards the ccnfral issue i.e, whsther

the seniority is to Ee rsckored from tho.datd of confirmation

or from the date of appointment,; we may point out here that

cose
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Applicant wes appointed to the post of U.0.Ce aftar he
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pariod of probation which could be extended and was algo te
pass the prescribsd sxamination prior to confirmafion.
Applicant was not holdiné the post of UcDeCa on achoc basis’
or as a stop=gap arrangement nor his @ppointmaht wag
irregular in eny sense, It is also admittaa on ba;h hands
that Applicant had been holding the post of U.DeCs
,unzntcrrupQ}y till the dets of his confirmation end

’ Applicant roalies
subssquent thereto alsce | /~Mgpon the dictum of

(S

~ the Supreme Court in S,8, Patwagdhsn ang otﬁggg Vs.

1 I
State of Meharsshtra and others . ;;;éﬁ“;l;;. gula E

while dealing with Mule 8(iif) of the Bombay Service of
Engineers Class 11 Rulss, 1960 which provides for seniority
of the promotcns]i@.batdetermined from the date of thsir
confir@atién@ 'iho Suprsme Court made the follewing
weighty obserﬁations in pera 39 of Patwarchan (supre)s=

“Instead of adopting an intolligiblo
differentia, rule B(iii) 1loeves seniority
to be detsmmined on the sole touchstene of
.eanfirmation which seems to us .1 indefsnsibles’
Confimmation is one of the inglorlous
uncnrtaintioe of Gevt, service depsnding
neither cn efficiency of the incumbent nor
on the availebility of substantive vacancies.
A glaring instance widely known in a bart
of our ccuﬁtry is of a distinguished member
of the judiciary who was confirmed as a
District Judoe yeers after he was confirmed
as a Judge of the High Courts It ie on the
racord of these writ petitionsithat officiating
Deputy Engineers wers not ccafirmed sven
though substantive vacancies wers available
in which they cculd have besn confirmeds It
shows- that confipmation does not have te
gonform to any set rules and whether an

XIS

1. 1977(2) SLR 235 1 /
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enployee eho&ld be confirmed or not depends on the
sweet will and plsasura of the government."

It was further obaérvnd in Pers 43 of the aforssaid
Judgment that vice of clause B(1ii) is that it leavss the
Jalunbl- right of seniority to despend upon the mere
sccident of confimmationg -That under Articles 14 and 16
of the Conetitution,.is impermissible and thersfors, we
must strike dewn rule 8(iii) as being uhconstitutional,
fPatwardhan (supra) has aiao besn affirmod by the Apyx
Court in the lsnd merk judgment remdered in The Oipect

Recruit Class 11 Enoineerjng Officers® Association and others
V&. Stats of Mahsarashtra angd otngéé. This descision has

been rendered by a Bench of Five Jdudges presided over
by the Chisf Justice of Indis. Us may extract the
pertinent cbservatioremade by the Supreme Court in
pa:;graph 13 of ths aferssaid judoments=

“When the cases wers taken up fop hearing befors
us, it was faintly suggested. that the principle
laid dewn in Patwardhan's case was unsound and
tit to be over-rulad, but no attempt was made
to substantiats the plea. Ue wers taken |
through the judgment by the lsarned counssl
for the partias more than oncs and we are in
complate agreemsnt with the ratio dscidendi, that
the pariod of contimuous officiation by a |
government servant, sfter his appointment by
following the rulss applicabls for awbstantive
appointaents, has te be. taken inte accaunt for
determining his senioritysand senlority cannot
bs determined on the sole test of confirmation,

_ for, as was pointed ocut, confipmation is ong of
the inglorlaua—uneortaintiosAof govarnaent ssrvics
depending neither on sfficisncy ef the incumbent
nor on the availability of substantive vacsnciss,:
The principle for deciding intepess ssnierity
has to conform to the principles of eguality
spelt out by Articles 14 and 16, If an
appointaent is made by ﬁay of stop=gap arrangement,

2¢ 3T 1990(2) SC 264 :
SR , ) RNy
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without considering the claims of all the |
eligible available persens and without fnllguing
the rules of appointment, the lxpeniince en
such appointment cannot bg eguated with the

' exparisnca of a regular appointes, because

of the qualitétive diffsrencs in the appointasnts
To squate the two would bs te treat two uneguals
as esqual which would violate the squality clauss,
But wif> the appointment is mads after considering
the claims of all eligible candidates and .the
appeintse continues in' the post unintsroyptedly
till the pegularisation of his ssrvice in

‘ accordancs with the rules mads fop regulapy

substantiva appeintment, thers is no reason to
exclude the officiating ssrvice for purposs of
senloritys Same will bs the position, if the
initial appointasnt jtoslf is mads in nccc;danca

 with the ryles nppiieablo to substentive

appointaent @3 in the present cass, To hold
othervlae will be discriminatory and grbitrary.
This primcipls has bsen followed in innumerable
cases and'haa baen further elaborated by this
Court in several judgments including thosse

in Baleshuar Duss versus State of U.P. and
otherss (1981) 1 SCR 449, and Delhi WYater Supply
and Sewage Disposal Committee and others versus
ReKe Kashyap and othersj (1989) Supp, ISCC

194, with which we are in agreemsnts In Narendep

‘Chadha and others versus Union of India and

others; (1986) 1 SCR 211, the officers were
promotsd although without following the procedure
prescribed under the rules, but they continuously
worked for long periods of naarly 15=20 years

on the posts without being reverted. The

periasd of their continuous efficiation was
directed to be counted for ssniority as it was
held that any other view wuld be arbitrary angd
vielative of articles 14 and 15, Thers is
considerable force in this vies also, Us,
therefore, confirm the principls of counting
towapds seniority the paricd of centinusus

of ficiation following an aﬁpoiqtmant made in
accordance with the rules preseribed for regular
substantive appointments in the service,”

002208/ .
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Conclusions have besn summpd up in Para 47,

=12

Ue may

ussfully reproducs the samsse

“{R) Gnca an incunbent is appointeq to a post
accerding to Tuls, his saniority has to be counte
from the date of his appaintment and not accordine
-to the date of his confirmation, |

The corollary of the abovs rule is that
vhers the initial appointment is only ad hec and
ot according to rulesand mads as a stop=gap

. @arrangsment, ths officiation in such pest cannot

be taken into account for considering the
seniority, '

(B) If the initial @ppointment is not made by
folleuing the procedure laid down by the rules
but tha appointee continues in the post
uninterruptedly till the regularisation of his
Service in aeccerdence with the rules, the
period ef officiating service will be counted,
(C), When appointments are made from more than
one socurce, it is/ parmissble to fix the ratie:
for recruitment from the different sourcss, and
if rules are fremed in this regard thay must
ordinarily be followsd strictly,

(D) If it becomes inposs&b;e to adhere to the
existing quota rule, it sheuld be subatituted by
an appropriate ruls te meet the needs of ths
ai;ﬂbtian. In case, houever, the quotae rule is
not followed continuocusly for a number of yeRIrs
because it wae impossible to do so the inference
is irresistible that the quota rule had broksn

-d@m.

(E) uhere the quota rule has broken down and

‘ tho'appointments are mads from one source in

excess of tho gota, but are meds after following
tﬁc precedure prescribed by the rulee for the
appointment, the appoeintees should not be pushed
doun belew the appointess from the other source
inducted in the service at a later date,

(F) hers the rules permit the authorities

to relax the previsiens relating to the quote,
orcdinaprily a prsasmption should be raised that
there was such relaxatien when thore is s
deviation from the qoti Tules

.CC0013¢
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(6) The quots for recruitment frem the different
sguzces may bs proscribed by exscutive instructions,
if the tules are silent on the subjecte

(H) If the quota rule is prescribed by an executive
inptruction, and is not followed continucusly for
& number of years, the inference is that the

exscutive instruction has ceased to remain operative.
(1) The posts held by the permenent Deputy
Engineers as well as the efficiating Deputy

Engineers under the State ef Maharashtra belenged
to ths single cadre of Osputy Engineers,

. - (2)

concerning @ perticular service given after -

The decision desling with impertent guestiens

careful consideration should be respected rather
than scrutinised for finding out any possiible

ecrers® It ia not in the interest of ssrvice to
unsettle a2 settled positicn. -

With respect to Writ Petition No, 1327 of 1982,
we further holds

(K) That a dispute raised by an application

under article 32 of the Constitutisn muat be held

to be barred by principles of res judiceta

including the rule of constructive res judicete

if the same has been earlier decided by a cempetent
- . court by a judgment which bacare firal.®

On the basi:'of the dictum of the Suprsme Court in the
aforesaic authorites and the authoritiss referred to
in peragraph 13 extracted aboue, it cen be safely stated
that the reckoniég of senierity frem the date of
confirmation of the UeDeCs is erromscus and that the
i cerrect mode of determining the. a;ﬁiarity in the facts
'g:)ﬁéiﬁb and circumst;ncee of this case is on the basis of the
52: ' date of initial sppointment as U.D.C. It may be incidentally
ata£ed that it is enly in the case of U.DeCs that the

ssnierity is reckoned from the date of confirmation end

nof from the date ef entry into service and that this

et 0.14/
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rule is not being fellowed in rsspact of other cadrss

contralled/adninistered by Respondent~depariment,

9 In the premises, we hold that the correct

mode of seniority in the facts and circumstances of this

case Of U,DeCa is from the date of their initiel appeintment

and not from the date ef their confirmatiorie

C10e In view thereof, impugned seniority list is

liable to the quasheds e may alac mentien that the
prescriptien of the ﬁuota whether by Direct Recruitment
Rules or by exscutive inatructiens is not per se
illngal/bad, It is not a case where the quots rule

had - ibreken down or had besn rendersd un-workable

or had been implemented arbitrarily or unpsascnably sc

és te attrect the appiicability of the principlé laid

down in Ngrendep Chachg & others Ve. Union of Indis snd
others . Uhils _rn-det:/cmining the senlerity, the Respendents

keap
shall /. thees cbservaticns in view.

1. In view of what has been said and discussed
abeve, impicned senierity list (Annexure=2) is horeby
quashad, FRespondents are directed to re=assign senierity
to the Applicent in the light of observations and
findings recerded hurioib-ébovo; It is scarcsly necessary
te add that the Pespondents shall follew the due prececurs
including the principlss of natural justics while |
rc-oaating.the seniepity list. Respondents are dirscted
to recast the senierity list within a peried ef six

months frem the date ef receipt of copy of this eérders .-

The Applicant ahali alse be entitled to the consequentisl

" panafits, fpplicetion is dispesed of accerdingly. In the

circunstances, we make No erder as te coets,

i ' ~

f

I AV
{ DsKe Chakraverty) ' { B.S. Sekhon ) L
Administrative Member Vics Chgirman
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