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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
N E W D E L H I

O.A. No. 439 of 1986/
iSS'C

DATE OF DECISION 23-5-1990.•

ShJ Rafat Ullah

Applicant in person

Versus

Union of India and others

Mrs«•Raj Kumari Chopra

_Petitioner

AtoGa^e:foKt'he}<B.etiti©fiei;(-s.):

Respondente

_Advocate for the Respondent(s)

CORAM

Hon'ble Mr. B.S Sekhon,' Vice Chairman.!

The Hon'ble Mr. O.K. Chakravorty, Administrative Member.'

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ? Lf
3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? U'<2^'

0

( D«K. Chakravorty )
Administrative Member

( B.S. Sekhon )
Vice Chairman



CENTRAL administrative TRIBUMAL,
PRI^CIPAL BENCH,

new DELHI

O.A. No.I 439 of 1986 Date of decision 23-5-1950^^

Shri Rafat Ullah Applicant

versus

!♦' Union of India through the
Secretary to the Govt, of India,
Ministry of Finance North Block,
New Delhi.'

2. Secretary, Ministry of personnel,
Public Grievances 8<'Pension,
(Deptt.of personnel & Training)
North Block,New Delhi.

3, Central Board of Direct Taxes
through its Secretary,
North Block, Nev/ DeIhi-llOOOl.

4,' Chief Commissioner (Admn-. ) &
Commissioner of Income~tax,DaIhi-I,
3rd Floor, Central Revenues Bldg.,
i , ?,Es tate, Nevv De 1hi-110002.

5.- Inspecting Asstt.Commissioner of
Inconie-.tax(H.Or.Admn. ),3rd Floor,
Central Revenues Building,

P I .P.Estate,New Delhi-110002.^

Present: Applicant in person,.'
Mrs. Raj Kumari Chopra,counsel for the respondents.

B.S.SEKHON:

The short •-questim - falling for consideration in the

instant reference is regarding•correct assignment of

' seniority to the applicant in the cadre of LECs.

Applicant had initially claimed the reliefs for fixation
of his seniority with effect from the date in the year 1964
in which the vacancies against which applicant's appointment
was made were reserved for direct recuitment and departmental

3 S

promotion; he be promoted/(i-}Head Clerk, (2) Supervisor
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and (3) Inspector vdth retrospective effect and his

seniority in these cadres be fixed accordingly.

Applicant had also claimed arrears of salary to which he

would be entitled from the aforesaid pi-omotions and

fixation of time limit for implementing the decision of

the Tribunal. The other reliefs claimed by the applicant

are for a direction to the respondents to adopt uniform

criteria for promotion to the post of Inspector from that
and

of UDCy to declare him as having passed the departmental

examination of ITOs, During the course of arguments,

applicant stated that he does not press the other reliefs

and confines his arguments to the assignment of seniority

in the cadre of UDCs and to the consequential reliefs

• flovang there-from. The factual matrix germane to the

determination of the aforesaid question lies within

a short compass.'

Applicant was recruited directly as UDC v./ith

effect from 8-12-67. He was confirmed in the said

post with effect from 2nd August,1973 and was promoted

as Tax Assistant with effect from 31~5~73. He was

confirmed in the post of Tax Assistant on 30-3-83,'

Applicant's name in the seniority list of UDCs as on the

dates indicated hereinafter was shown at Sr.Nos. specified

against the same;-

Date Sr.No^.'

272

155

.143

1.9.69

1.9.1972

1.9.1973

1«9.74;

a) Original
b) Revised
c) Revised
d) Revised

1.9.'1979

1 .'9.1980 .
a) Original
b) Revised

211

334

274
485

48

485

346
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The seniority list aS on 1-9-1980 was circulated

in February,1981 and the revised seniority list in

June,1981, in the revised seniority list, applicant's

name was shown at Sr.No.346 and of Shri Hari Chand,

stated to be applicant's junior, at Sr.No.12'9.

Shri P.G.Khandelvval, who joined alongwith the applicant

on 8-12-67 has been shown at. Sr.No,133.' According to

the applicant, the seniority lists of 1974 and 1980

were prepared/revised on the basis of date of confirmation '

of UiXs and not on the basis of their initial date

of appointment.' Nor on the basis of the date when the

vacancies were created for direct recruitment or

promotion.' According to the applicant it is only

in the cadre of UDCs that the respondents have arbitrarily

adopted the criterion of determining the seniority

on the basis of date of confirmation, which is violative

of Articles 14 and 16 of the Constitution and by

incorrectly applying the general principles regarding

determining the seniority of various categories of •

persons employed in Central services which were in

force prior to 1st March,1986 on which date the

modified criterion was brought into force. . Elaborating,

the applicant has stated .that as per the practice in

vogue prior to 1st March,1986, the slots meant for

direct recruits or promotees which could not be fiiled

u;6 were left vacant and that the direct recruits or

promotees' case may be adjusted against the vacant

slots and that, he should have been adjusted against the

slots for direct recruitment as he was recruited against

a substantive vacancy of direct recruitment created

in 1964 and that the determination of the seniority

by the respondents is also in violation of the

decisions of the Supreme Court.
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2, The defence as set up in the counter is that

the applicant vvas recruited against the direct

recruitment .quota of I966 and not of 1964 and

he has been given seniority accordingly. Applicant

IS stated to have been appointed against a purely
temporary vacancy and it had been clarified in the

offer of appdintment that retention in the service

and confirmation in the department is subject to

passing of the de'partmental test prescribed for

confirmation. As the applicant qualified the

departmental examination after a good deal of delay,
, his confirmation was made on 2-8-73. it ha§ been further

clarified that the seniority of UDCs v^as prepared

^ according to the general principles contained in the ^

Ministry of Home Affairs Memo No.9/ii/55-RPS dated

22,12,1959 according to which cirdular, the permanent

officials ranked senior to the persons officiating in the

cadre. The juniors of the applicant had been assigned .

seniority as they had qualified in the departmental

examination earlier to the applicant.' The changes in

the seniority list are stated to have been effected

from time to time due to revision of the seniority

lists as per the instructions of the CBDT.' Respondents

have also justified their action on the basis of proviso

to para 4 of circular No. 11/5/64/Ad,VII .dated 1,7.64

p • issued by the CBDT. Denying the averments about the
attraction of Articles 14 and 16 of the Constitution,

respondents have stated that the general principles for

determining seniority relied upon by the petitioner

are applicable to all other categories except the

cadre of UDCs.
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AppUcnt i„ p.,,o„

Reapohdanta and hauB aiem «i
™«lso 9lv.n our .a„»st considerationI* th. Pleading, .„a th. «at«laX en Mcord.

8.for. procdlng further, „. «
proper to representation dated
8th March, 1935 (Annexure-S) addressed to th. Chief
C=«i«loner {Ad»„) and Co«,l„ion,r of Inco„,..t.x,
OelM-I, «e« Delht, Applicant ha. placed reliance
upon th. d.cl.l.„,0f the Supreme Court and ha, elee
pointed out that In the cadre of toaer DiWelon Clerk.,
Stenographers, lospactors and I.T.Oe, the dat. of
confirmation has not been made a criteriwi for
reckoning seniority and that it is only in the lone

cadre of Upp,r Division Clerks in yhieh the seniority
has bean fixed in an arbitrary nanner without any

consideration of rules and lew. Applicant has

also stated in the representation that in the seniority
list of Upper Division Clerks as on 1*9*igS0 which

was circulated in 3una, 1981, he was shown at serial

No. 346 uhereas his juniors Shri Hari Chand and

Shri P.G« Khandel»al who were appointed on 20.3.19S8

and 8.12*19S7 respectively ware ahawn at Sr. Nts, 129

and 133#

Applicant was,adraittadly,recruited against the

direct recruitmont c^ota of 50^. The parties have, however,

joined issao on the point as to whtttier the Applicant was

recruited for the vacancy created in 19S4 or against the

direct recruitment qaeta vacancy of 19S6« Leaving aside

the afareseid Minor controversy for the Roment, it may be stated
that the main dispute between the parties is regarding the
issue as to whether the seniority is te be reckoned from the
date of eppointffisnt as contended by the Applicant or from the

date of confirmation as asserted by the Respondents. Before

grappling with the aforesaid contrevaray it will appear to be

•6/
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.pprcprl^te to r.f„ to th.

Of the Offer Of appolnwt .„d to tho order of .ppclot»e„t
"f ttie Applicant. »e/borne out fr™ Annexur^I enolcse.
to the ^nter filed by the Beopondente, the »ppll0.nt•„«<%»V

Selected _ . 1/for appointment In a tempoMry vacancy of U.D.C. His
retention and conflrmaUon In the deparHiient «,e «,b3ect
to his passing the taet in Hindi and any other test »hich
may be preecribeo before confirmation. Ho yas put on

probation for a period of t»o years yhieh could be extended

at the discretion of the appointing authority. Material

pottion of order of appoifitaient Annexurs-I is Jn the

following termsj-

"£^tj|̂ ifeinerLL-~C.la^^ 111 ~ UDCs . Aopontif^nt. nf
Shri Rafat Ullah has been appointsd as

Upper Division Clerk In the seals of Rs» 13&>5-160>

8-2OO-EB»S-256..EB-,8-28O-l0-.300 and such
allowances as may be sanctioned by the Govt,
of India fron time to tine in a teEjporary

capacity u,e,f. 8-12-1967 (F.N) until further

orders. On appointment as such he uas posted

to the office of the Income Tax Officer*

OiettaVX, Netd Delhi with effect from the same

date."

Applicant i»a8 confirijed ,aa U,D.C, w,e.f» 2nd August, 1973

after ho had cleared the prescribed departmental examination,

Shri P*G, Khandalual and Shri Hari Chand joined as L*0«C»

on December 8^ 1967 and natch 20, 1968 respectively* In

the impugned seniority list Shri P«G. Khandalual has been

assigned seniority at Sr. No. 133, Shri Hari *t

Sr« No. 129 and the Applicant at Sr» No. 346. It may;riot

be out of place to point out that Applicant's representation

dated 5-3-1986 (Annexure-S) for fixation of his seniority

at the appropriate place was hot considered and accepted

for the reason that the issue regarding fixation of seniority

»J/
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, atcod cteii„j3d in th, Dslhi High Court. TM. is born.
fro, Ann.»it. ti/A. Applicant wa, .i,o ad«ls.d »ld.
Ann.xup. R/4 that th, c«. h.d b«n tr.naf.rr.d to th.
Principal Baneh of th. Tribunal "/"hia eaa. could not b.
conaldsrad tUl final dlaposal of th. caa.s In q„.stl«,.
«• Th. n.xt point ubldh frtl. for conaldaratlon 1,
a. to Bhcthat th« aenicrlty In th. InaUnt ca.. 1. to b.
d.tetBinsd on th. basis of 0,n, So. 3S014/2/S0.Estt.(D),
<Jat.d 7tt, Fobtuarj,, 1986 (Ann.«ur.^). This ,u.3tlon n.sd
not detain us for long for th. slmpl. raason that Pat. 7
of th. said 0.1% pto»id.e that th. ordot. shall tak. .ffact
from Ist Batch, 1966 and that ths .anlority already
datermlnBd in accordeno. ulth th. prlnclpLs .xlstlng
on th. date of Isauo of thas. ord.ta ulll not ba raopmiad.

It has basn furthar laid doun in Para 7 that In respect
of the vacancLa for mhlch recrultinwit action has already

been taken, on tha daU of Issue of those ocd.ie .ither

by uay of direct rscxuitmant or promotion, s*iiority ulll

continue to ba determined In accordance with th. principles
, ^ isin fores prior to the issu® of tha said C.M, li/ewidont

from th® aforesaid pars that tha seniority of the Applicant

and others situated like him is to be dctartuined on the

basis of principXss uhich were in fores prior to the eoming

int© force of the O.W, i.e, prior to 1st ftetch, 1986-

Tha opening portion of tha aforesaid e<.P1. recites that

general prinoiplGs of detectnination of seniority in the

Central Seruicea are contained in the Annexure to Rinietry

of Hore© Affairs O.W. No. 9/11/55-RPS, dated 22nd December,1959,

and that the general principles of seniority laid down

in paragraph 3 and also wide 0»PI« dated 22«12,1959 which

had also been «ade applicable to the Respondent - department
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1964 =nuaM» ar. in th. follo«tog t.«,^

"" •* «>• o, p.,. 4
pewanrnt offlc.„ or «.oh a«d. shall b.
rankad smlot to per,.„3 »ho officiating
in that grade*

Direct ftecruitas- Notwithstanding th®
provisions of above per*, the r.l«tiv« seniority
Of all direct racrudts shall ba detawnined by
th. ordar of merit in which thay ara ael«ctad
for auch appointwent, on ths racownsndaticsia of
tha UPSC or other selecting authority, persons
appointed as a result of an earlier selection
being senior to those appoj^d as a result of

- \

provided that where persons recruited ifJitially
on temporary basis are confirmed sobsecpshtly
iw an order different from the order of merit
indicated at the time of their appointment,
seniority shall follow the order of confirr^tion
and not the original order of merit."

• Banking upon the above extracted previso

tha learned ccKjnsel for the Respondents submitted that the

seniority is to be reckoned from the date of confiwsation

and not from the date of original order of Rerit or

appointment and that the Applicant's grievance is wholly urt»

justified* In support of his contention, the learned

counsel for the Respondents also sought to draw sustenance

from the notings recorded in the Hinistry of Home Affairs

which are reproduced in para 6 (O) of the counter* The

aforesaid notings pertain mainly to the clarification

on the point as to whether quota of 50:50 was again to be

maintained at the time of confirmation* This is a separate
CAo

issue and will be dealt with at the appropriate piece*

'8» As regards the central issue i*e* whether

the seniority is to be reckoned from the data of confirmation

or from tha data of appointment, we may point out here that
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Applicant ui@s appointed to the post of U«0«C« aftis* ha

^ "" SfanTme^^—
,fe©'00© ' to. „ He uas to complete the

period of probation which could be extsnd®d and was also to

pass the prascribisd •xaminetion prior to confirmation*

Applicant Idas not holding the post of U»0«Ca on adhoc basis

or as a stop-gap arrangement nor his appointesnt use

irregular in any sense* It is also admitted on both hands

that Applicant had been holding the poet of U*0«C«
ad

uninterrup'^y till the date of his confirmation and
. A^pjLicant relies

subsequent thereto also, r' ^J^ypon the dictum of

the Supreme Court in S4>B, Patwerdhan and others Vs»

State of Weharashtra and otherei:^'^.^^ ~

yhile dealing with Rule 8(iiJl) of the Borabay Service of

Engineers Class II Rules, 19S0 which provides for seniority

of the promotees/te betdetermined from the date of their

ccwfirication,, "be Supreme Court made the following

weighty observations in para 39 of Pataardhan (supra) S-

••Instead of adopting an intelligible

differentia, rule a(iii) leaves seniority

to be detanpined on the sola touchstone of

confirmation which seems to u© ; . indefansiblav

Confirmation is one of the inglorious

uncertainties of Govt, service depending

neither on efficiency of the incuifcent nor

on the availability of substantive vacancies.

A glaring instance widely known in a part

of oor country is of a distinguished meniber

of the judiciary who was confirmed as a

District 3udgB years after he wes ccnfirtned

as a 3udge of the High Court. It i® on the

rscord of these writ petitionstthat officiating

Deputy Engineers were not confirmed even

though substantive vacancies were available
in which they cculd have been confiwsad. It

shows that ccnfinnation does not h«\« to

conform to any set rules and whethar an

1. 1977(2) SLPl 235 ——
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!

employee should be coiflxmed or not depends on the

8we»t will and pleasure of the government.**

It was further observed in Para 43 of the aforesaid

Judgment that vice of clause 8(iii) is that it leaves tha
I

valuabla right of seniority to depend upon the mere

accident of confirmationf aihat Articlee 14 and 16

of the Constitution, is imperiBiseible and therefore, we

nust strike down rule 8(iii) as being uhconstitutional.

Patwardhan (supra) has also been affi^d by the Apex

CtxoH; in the land nark ^dgment rendered in Tha Direct

Recruit Clasa II Enoineerino Officare* Aaeociation and othors

2
Us. State of Maharashtra and others. This decision has

been rendered by a Bench of Five fudges presided over

by the Chief Justice of Indie* tils May extract the

pertinent observationanade by the Supreme Court in

paragraph 13 of tha aferesaid judgment#-

"Uhan the cases uere taken up for hearing before
us, it uas fiintly suggested that the principla

laid dohin in Pat»ardhan*3 case was unsound and

tit to be ove£>->rulad, but no attempt was made
to substantiate the plea* Ue ware taken

through the judgnant by the learned counsel

for the parties more than ones and wo are in

cofflplste agroerasnt with the ratio dscidendi, that

thm period of continuous officiation by a

govamment sarvant, after his appointment by

following the rules applicable for aubstantive

appointments, has to be taken iiito account for

determining his seniorityjand seniority cannot
be determined on the sole teat of confiraatian,
for, as was pointed out, confirfflation ia one of

ths ingloricKja uncertainties of govertraisnt servics

depending neither on efficiency ef the incumbant

nor on the availability of substantive vacancies* •

The principle for deciding inter-se seniority

has to confona to the prtndplas of equality

spelt out by Articlas 14 end 16. If an

appolntfsent is mads by way of stop-gap arrangemanti

2;' 3T 1990(2) SC 264
•11/
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«il«

without considering the claims of all the
eligiblo availabl* parsons and without followiiig
th« iul«s of appolntBunt, the •xperitnc® en
such appointment cannot ba aquatad with the
•xparianca of a rsgular appointee, because
of the quQlititiv* diff«r«nc» in the appointaant^
To aquata thu two would bo t© treat taio unoquals
aa equal which would violate the aquality clause.
But wifh the appointaant is Bade after considering
tho claims of all eligible candidates and -the
appointsa continues in the poet uniitsrswptedly
till the regularisaticjo of his aeryice in

accordanca with the rulas mads for regular
substantive appointment, there is no reason to
•>«:luds tha officiating sorwice for purpose of
sanisrity* Saae wiU be tha position, if the
initial appointBiont itself is mmda in accoidance
with the rules applicable to substantiva

appointment as in the present case. To hold

otharwiae will be diacriainatory and arbitrary.
This principle has bsen followed in innumbrabla

cases and has been further alaborated by this
Court in several judgments including those
in Baleshwar Oass versus State of U,P« and

others; (I98l) 1 SCR 449$ and Delhi lilater Supply
and Sewage Disposal Comnittee and others versus

R.K. Kashyap and otheraf (19^) Supp, ISCC
194, with which we are in agreement. In Narendar
Chadha and others versus Union of India and

othersI (1996) 1 SCR 211, tha officers were

promoted although without following the proce^re

prescribed under tha rules, but they contiguously
worked for long periods of naarly 1S-20 yaara
on tha posts without being reverted. The

porisd of their continuous afficiation was

directed to ba counted for seniority as It was

held that any other view would be arbitrary and
violative of articles 14 and 16. There is

considerable force in this view also, Us,

tharafera, confirm tha principle of counting

towards seniority tha perisd of centinuwja
%

officiatifMi following an appointmant mads in

acoordanca with tha rules prescribed for regular

substantivs appointments in tha saEvio®."

12 8/
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Conclusion. («v. ^
ueafully Mp?o(Juc« the same2*

W* may

"(A) One. ,„ l„cu„b.nt 1, .ppolnfd to , post

rr™ th. d,t. Of hi, eppol„t,.„t not ,oc„r«„3
to th. dat. Of hi, confira,tlon.

Th. coroU«y Of tho ,bov. rul, i, that»h.r. ths lnlti.1 appointment l, only ad hoc and
not aocordlng to rulaaand ^d. a, a otop-jap
Mrang.»K,t. th» offlolatlon In auch peat cannot
b« takan Into account for ccnaldaring tha
seniority,

(8) If the initial appointment ia not nads by
following the procedure laid down by the rules
but the appointee continues in the post
uninterruptedly till the regularXeation of his
service in aecardance with the rules, the
period ef officiating serwice will be counted.
(C) Uhsn appointments are made froijj more than
one source, it is/ parmis^le to fix the ratie;

for recruitment from the different sources, and
if rules are fraaed in this regard thay swat
ordinarily be followed strictly,

(D) If it becomes l«p»saible to adhere to the
existing quot« rule, it should be substituted by
an appropriate rule te meet needs ef the

sittitdtisn. In case, houevert tte quote rule is
not fpllc3wed continuously for a number of years
because it was irepossible to do so the inference
is irresistible that the quota rule had broken
down.

(E) Where the qu®t« rule has broken down and
the appointments are roads froa one source in

exeese ef the but eee made after followdng
tt-ie procedure prescribed by the rules for the

appointment, the appointees should not be pushed
down belsu the appointees from the other source

inducted in the service at a later date,

(F) Where the rules permit the authorities
t© relax the provisions relating to the quota,
ordinarily a preaimptien should be raised that

there was such relaxati<m when there ia a

deviation from the q.ota rule.

.13/
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(G) Th« quota for recruitment froiB th« diff«r»nt

aourcss may ba prcacribed byiaxscutivs instructions,

if the rules ar» silent on tha subject*

(H) If the quota tul® is prescribed by an executive

inatruction, and is not followed continuously for

a number of years, the inference ia that the

executive instruction has ceased to remain operative*

(I) The posts held by the permanent Deputy

engineers as »ell as the effioiating Deputy

Engineers under i^e State ef f^hareahtra belonged

to the single cadre of Deputy Engineers,

(3) The decision dealing with ieportsnt questions

ccnceming a particular service given after

careful consideration should be respected rather

than scrutinised for finding out any posslteie

It is not in the^tereet of service to

unsettle a settled position^

With respect to Urit Petition No. 1327 of 1982,

int further holdi

(K) That a dispute raised by an application

under article 32 of the Coostitutien must be held

to b© barred by principles of res judScota

including the rule of cmstructive res judicata

if the same has been earlisr decided by a competent

" court by a judgment which became final.**

Oh the basis of the dictuin of the Supreins Court In the

aforesaid authorites and thi authorities referred to

in paragraph 13 extracted above, it can be safely stated

that the reclsoniftg af seniority frsm tha date of

eonfinwstion of the U.O.Cs is erroneous and that the

cerrect mode of detencining thi seniority in the facts

and circuBjatanccs of this case is on the basis of the

date of initial eppointtnent as U.D.Co It isay be incidentally

stated that it is enly in the case of U.D^Cs that the

senierity is reckoned from the date of confirmation end

not frem the date af entry into service and that this

,14/
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?ul« ia not bBing feUowed in nnpmct of other cadwe

ccntrcilled/adninistered by Respondenfe-departmefnt#

premises, we hold that the correct

mode Of seniority in the facts and circumstances ef this

case Of U^D.Ca is froia the date of their initial appeSnt*i«nt

and not from the dat« ef their eonfig«atien.

vioui thereof, impugned aeniority list ia

liable to the quashed* We way also mentien that the

prescriptien of the quote whether by Direct Recruitment

Rules or by executive inatructiena is not per @e

illegal/bad» It is not a case where the quota rule

ha;d : brekan etown or ha d been rendertd of»-.workabl»

er had been iflsplemented arbitrarily or unrtesonably se

a® to attract the applicability of the principle laid

down in ^rendep Chadh.a_l! others Ws. Union at lnrii» anri

re-det«r»ining the eeniarity, the Respendente

shall 5/:. these observations in view.

Jn vi*w of what has been said and discussed

abeue, impugned senierity list (Annexurt-.2) is hereby

quashed* Bespondisits are directed to re«aesi^ seniority

to the Applicant in the light of obaervationa and

findings recorded here-ib-above® It is scarcely necessary

te add that the Respondents shall follcw the due procedure

including the principles of natural justice yhile

re^casting the seniority list. Respondents are directed

te recast the senierity list within a peried ef six

Bontha frcin the ctete ef receipt of cepy of this drder© : .

The Applicant shall also be entitled to the consequential

banofits. Application is disposed of accordingly* In th®

circumstances, ue make no erder as te costs*


