- CENTRAL ADMINISTRATIVE TRIBUNAL
v PRINCIPAL BENCH, DELHI,

Original Application No. 427/86. Dateds 15th July, 1987.
, \
Smt. Meena Talwar . sesssce Petitiﬁner
: 3
\ VERSUS ‘
Union of India ececeee Respondento
For petitioner eossees Shri B.S.Maines,
Advocate,
For respondent essesses IMse. Rachna Joshi,
Advocate.

CORAM: Hon'ble Member Shri S,P.Mukerji
: Hon'ble Ngmber Shri M.B.Mujumdar

(Judament of the bench delivered by Hon'ble Member
Shri M.B.Mujumdar)

JUDGMENT
=~ The applicant has filed this application under Section 19
of the Administrative Tribunals Act, 1985 challenging the view
taken by the respondents on the Fasis of Rule 732'0f Railuay
| | Establishment Code, Uélume I thaijremaining absent uﬁauthorisedly

for more than 3 months, the applicant was deemed to have resigned

her appointment and ceased to be a railuay employee.

24 The application has arisen under the following circumstances:

The applicant was appointed as a LowerlDiﬁision Clerk(LDC) on

21.8,1980 in the'scale of Rse 260-400, She was on leave from_16.1.1983

k t015,7.1983. As shé could noﬁ resume her duties she sgnt 3 applications
for extension of leave and finally she fesumed her duties on 17.10.1934,
In June, 1984, a suitability test for the post of Upper Division

Clerk (UDC) was held ana she passed in the written examination. She
appeared for viva;voce examination but her name did not appear in

the final list for promotion as UDCs. She was not - given any increments
probably‘because sﬁa had remained abse;t unauthorissedly. She

therefore made a representation to the respondents on 13.1.1986
complaining against not grantiné any increments and for not selecting

her for the post of UDC. To that representation, the respondents
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sent a reply dated 21.5.1986 informing'that as she had remained absent
for more than 3 months unauthoriéedly, in terms of Rule 732 of Railuay
Establishment Code, Volume I, she was deemed to have resigned her
appointment and had ceased to be a railway employee. She was further
infofméd that on her resumption oﬁ 1?;10.1982 she was treated as re-
aﬁpointed in railway departgent by the-competent authority. This
reply is challenged in this application. Against the above réplx the
applicant héd preferred an\appeal dated 30,5,1986, but without

waiting for the decision of the appeal she has filed the present
application on 12.6.1986. In the applicaéion she has méde a number of
prayers but the main prayer is for quaéhing and setting aside the reply

of the respondents dated 21.5.86,

K By an interim order dated 17.6.86, this Tribunal had directed
the respondents to take the applicanf on duty without insisting upon
her to comply with other fommalities. It was further directed that

this order would be subject to the result of the application.

4.>  The respondentg hﬁ;& filed their reply on 24.7.1986. They

. L
have taken a preliminary objection that as the applicant has filed
the present application without waiting for‘the order on the appeal
preferred by her, thié.application is not maintainable in view of the
provisions of Section 20 of the Administrative Tribunals Act, 1985,
On merits, their defence is like this: The leave asked for by the

applicant for the period from 1641.1983 to 15:7.1583 was not granted

“to her but she had wrongly drawn her leave salzary for that peried

because the intimation of non—=sanction of her leave was received late

in the concerned section. It is pointed out that the applicant had
asked forvextension of-leave with effect from 16.7,1563 to 16.10.1986
but that leave was never sanctionedg Thus she had remained absent

from duty from 16.7.1963 to 16.10.1984 unauthorisedly. Hence she was
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not granted her increment which fell due on 1.8.1583. On her’

resumption on duty on 17.40.1984 in the Stores Branch, her case

- was again examined and it was found that in terms of Note (2) Rule

732 of the Code, the applicant who was a temporary employee had
ceased 59 be in railway employment as she had remained absent

from duty for more than 3 manths without her leave being sanctioned.

We have to examine the validity of this contention,

S We have heard the learned advocates for both the sides and

 examined the documents carefully. We find that the applicant was

never informed_thatlhe:_applications for leave were rejected. It
is true that note (2) to Rule 732 Railvay Establishment Codes,
Volume I is to the effect that if a railuay employee remains

absent unauthorisedly, he will bs deemed to have resigned from

‘the post and would cease to be in the employment of the railways.

But it is held by the Mysore High Court in N.Krishna Madiwala v,

Inspector of Fost Offices, 1969 Labour and Industrial Cases 117,

. relying on a Supreme Court judgement in Jaishenkar ve. State of

o :
Rajasthan, AIR 1966 S.C. 492 that his service condition that a
\ - K ’ ,
person overstaying after expiry of leave shall be deemed to have
o S SV\C,‘/\
resigned from s date of expiry amounts to removal from
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service as punishment for absence and hence such condition is

violative of Article 311 of the Constitution. It was because

‘of such rulings ﬁhat the railways have themselves by their

lette;'datad 23.3.85 made necessary amendment in Note (2) below

"Rule 732, It was submitted on behalf of the respondents that the

uﬁamended note was 1in force prior to 23.3.65 and hehce the action
taken by the responéents was proper, But as already ﬁointed out
the note had to be'amended in view of the jqdicial pronouncements
on this subject. Ue therefore hold that the reply of the

respondents dated 21.5.86 and'the vieu taken therein is illegal
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and liable to be guashed and set aside. In vieuw of this position

the applicant will be entitled to bonsaquential reliefs also.

Ge Regarding the preliminary objection taken by the respbndents,
it ié true that Sectioﬁ 20 of the Administrative Tribunals Act lays
doun that the Tribunal shall not ordinarily admit an application
unless it is?satisfied that the applicant had auailéd of all the
remedies available to him under the relevant service rules as to

the redressal'ofzhis grievances. 'Thé order in question was passed

on 21.5.362_ The applicant had preferred an appeal.against,that order
on SU.SQBﬁ’énd it was not decided when this application was fiied.
That appeal is not decided even nﬁu mostly bEEause we have admitped
the present application. As the view taken by the respondents in
their reply dated 21.5.86 is patently illegal, the#e'uas»no puUrpose
in asking the applicant to mgit till her appeal was decided. Mostly
because of this legal position thaf the application was admitted though
the applicant?s appeal ‘was nbt decideds We therefore find no force

in the prelimihary objection raised by the respondentse

e In the result, we pass the followiﬁg order -

(1) The letter of the respondents dated 21.5.86, a copy of

which is enclosed as Annexuré 7 to the épplicatiun, by which

the applicant was_informed that she was deemed to have resigned

‘her appointment and ceased td be a_railway employee as shé Had-

réméined absent for more than 3 months unaqthorisediy, is hereby

quashed and set, aside. : :

(2) The applicant should be treated to be in contiruous gervice
from the date of her appointment i.e. 21.6,1980 ill she had
resumed duty on 17.10.1§84. The period of ab;ence from 16.1.1983‘
to 16.10.1984 shoﬁld be regularised by granting her leave due to
her, inciuding extraordinary leave without paye
(3)'Thé applicant should be given yearly increments due to her

according to rules on the abqug'baéis.
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(4) The applicant's result of the test held by the respondents
in June, 1985 for considering her suitability for promoticn
to UDC should be declared and she should be promoted if she

is found eligible to be promoted according to rules.

(5) The respondents will be at liberty to take such action

as they deem fit for the absence of the applicant from duty

* from 15¢1.1983 to 16.10.1984 in accordance with the rules.

\

(6) No'order as to costs. .
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