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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

o NEW DELHI 'ﬁ
O.A. No. 40 1986
T.A. No.
DATE OF DECISION__31.3.1986
Shri Krishena Kumar _ Petitioner
Yy Petitioner in person . . Advocate for the Petitioner(s)
Versus
Director of Audit, Northern Respondent

Railway and Another

Shri P.H. Bamchandani. __Advocate for the Respondent(s)

The Hon’ble Mr. S.P. MUKERJI, MEMBER

. -’ /
 The Hom'ble Mr. H-P. BAGCHI, JUDICIAL MENBER

I. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lo'rdships wish to see the fair copy of the Judgement ?
The petitioner has come up before us under
Section 19 of the Administra‘l;ive_ Tribunals Act

<f\u against the order of the Deputy Director of Audit,
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Northern Railway of 18th June, 1985 rejecting

his representetion in wnich the petitioner
had asked for pensionary and other retircment

K

benefits Qnder the Libheralised Pension Rules.
, 2. The facts of the case can be summarised

as follows. The petitioner is a retired Audit

Cfficer of the Railways who was compulcorily

}‘

retired by the Chief Auditcr, Noxrthern Raillway

=y

under Rule 56(j) of the Fundamental Rules with
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transfer order. He moved %the Hon'ble High

-Court and the Supreme Court against the oxrder
& by fu :1\(-"[/\ Tsevr
of compulsory retirement kwwindlsvsame were
6

rejected on 28.10.1968 and 2,2,1973 respectively,
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nis retirement he was #n Nons-

h
pensionable service. HHe was contributing to the
State Reilway Contributory Fund and was paid
his own contribution and the special contribu-

N 4'AY MLLL E;/
tion by the Govermment., This employers contri-
e
bution is not admissible to those who receive
monthly pensicn after retirement as per the
orcers of the Hon'ble Supreme Court dated 2.2.1973.

Tx

ne Chief Auditor by an order issued on 31.32.19
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granted to the applicant leave on half average

pay from L1.1.1966 to 24.11.1966 and in conti-
nuation)post retirement leave on half average
éay from 25,11.,1966 to 13.10,1967, It vas also
ordered that the pensicnary equivalent of re-
benefits of Government contribution

to the contributory provident fund was reguired

to be deducted from the leave salary. The appli-

‘cant moved the Hontble High Court of Delhi in

Civil Vrit Petition 149/74 claiming an amount

of 1,30,C00/~ on account of emoluments, leave

L—i‘

salary and certain benefits under the contri-
. ~ I3 . a N .~
butory provident fund(but not pension). The

Hon'ble Hich Court in its judgment dated 24.9.,1982
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dirccted to regularis
upto his retirement on 25.11.1966 and canction
of leave after retirement for specified
His other pleas before the High Court were not
accepnted., Accordingly, the.ﬁwv ector of Audit
passed the following oxrders on 3,11.1984
"In pursuance of the judgement dated 24.9.1982
of the Hon! We Delhi High Court in Civil

vieit No . 149/74 regarding Krishgna Kumar

vs, Chief fuditor & others, the period of

Contdse..d,
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to be in service upto 24,3.1969 and exercise the

W
opticon to switch over from Contributory Provident

¥

Fund to pensicnary scheme. This perceptlon can

I

[¢]

be said to have dawned on him in 1982 for novher:
. 2
before 1982 either in the Department or bhefore

the High Court or Supreme Court which he has been
‘et Uil &
moving sg¥Nwe, had he ever asked for such a
£

wn
<
. H'
@]
o}

over to the pensicnary scheme.
4, Before the iInk was dry on the cxrder of

3.11.1982 quoted above the applicant moved the

EY

1 -~ ele -~ -~ -~ - 3 -~
alleging that the respondents had discheved the

IR, IR - T . ~ y o) PR 3 A i
order of the Hen'ble High Court dated 24.9.1982

and withheld his dues estimeted at £.65,000/-

orx account of alleged arrears of uncommuted residue

h
O
3

of pension and gratulty. ifle also mentioned
G Y

tion that

I
Fte

O

the first time in the contempt pet

the coption for pension was available tc him upto

N

23,2,1983 and in any case upto 24.3.1969, he

L

should be deemed to hava opted foxr it. The

. ]
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petiticner was not entitled to any pension.
3. The applicent did not file any appeal

a Letters Patent Appeal 39 of 83 on 2.11,1983 ¢

6.  The applicant then filed a contempt petition
(CMP 31536 of 83 in CA No.454 of 69} in the
Hon'ble Supreme Court of India claiming pensionary

~

benefits by saying that he should be deemed to

{

have excrciszad the optlon to come over Lo the

Q.

Ministry of Finance dated 28,5.1959, 15,1.1%6

8,2.1966 and 31.8,1968. Again he withdrew the

Contdasesis
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contempt petition from the Supreme Court on

195.2.1984. Two months thzreafiter again on

e ap A T - 11
weard by the Hon'ble
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iled ancther Civil
rs P . e
Hrit petition 16240 of 84 and a miscellaneous

petition 39397 of 85 in the Hon'ble Supreme

The writ petition was again dismissed by the

parties to reach a setilement.” There upon the
applicant submitted an application to the rese
vondents on 28.4.1985 for procossing his opticn

FOR L R SN S B . R e
foxr penslion but the same was rsjected.
-
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3 ie have carsfully gone through the various

documents, orders and judgments of the Hon

tiy
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us by the parties and heard their arguments.

s a unique case in which the High Court

’.Jc

This

of Delhi” and the highest court in the country

have been moved consistantly and repeatedly
Labyvurilhigng

through & L@b@iiﬁbh%an process during the last

two decades invoking their sacred and extraordinary

jurisdiction on the matter not worthy of the

time and energy which have been bestowed on it

so far, For the following reasons, the. applicant's

case  for being brought over tc the liberalised
pension scheme completely fails:
i) He had already accepted the Government

contribution to the provident fund and other

-

-]
S

3
{

stirement dues in 1967 and 1973, Vhile
) !

accepting these he had never raised the

gquestion of his desire to express option

i

to come over to the liberalised pension

N

scheme ¢’

ii) Cn the introduction of liberalised
pension scheme of 1960 non-pensionary members
of the Railway Audit Branch like the-applicant
who were governed.by the Contributory Pro-

vidant Fund Scheme were given an option to

celect the liberalised pension scheme. The

N - - - , ‘ , Con’tdni.'gﬁ
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applicant did not avail}this oppoxrtunity
In May, 1966, the

A

’

offered to him in 1964,
applicant!s counsel in his notice date d
10.5.1966 (annexure 'G' to the counter)

N
. , %5, By virtue of R
the Railway, my client is not entitled
 to any éension nor has he opted for it
On the

nor is interested to have it.
other hand he is non=pensionable, that

d to all the

is, that he is entitle
its of the State Railway Provident
Fund admissible to non-pensionable rail=

way employees in accordance with the

Railway Establishment Codes.”

Till August, 1982 during the proceedings
4 put

|
}_Y-
‘_l-
L

 of the CWP 149 of 1974 he hae accepted
. : - b
he was holding a non=-pensicnable

relief +that he claimed in

L

and tn
writ petition hawt nothing to do
o

grant of pension,

o ‘ The order of the Department dated 3,11.1982
quoted above clearly states while gran-

ting'ﬁim leaye tho 24,3.,1969 that

Contdees 10
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from his leave salary the pensionary egui=-

o .

valent of retirement henefits will be

(e

his clearly shows that he had

already been retired from Service w.e.f,
25.11,1966 the date from which the leave starts
and therefore the question of his being

alised pension scheme does not arise.

N\ D

deduction of pension equivalent from leave

-
salary cuts revdvens the root of his claim of
i

bein

[{®]

entitled to exercise option because

even though treating him on leave for purposes

1

' admissible to him,

[¢5)
[6))

of allowing leave salary
the reduction of leave salary by pension equi-

valent shows thet his status ceased to be that
o odive ponee &
of a Government servant tc entitle him to
o

exercise the option.
v) The Hon'ble High Court of Delhi in the
judgment dated 27.5.1983 in the contempt

petition No.206 of 1982 clearly and unegui-

\

vocally stated that the petitioner was not
entitled to any pension.

vi) His repcated applications to the Hon'ble

Supreme Court claiming pensionary rights

Contlesselhe
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through contempt pétition'Nb.35136 of 1983,
miscellaneous petition No.21983 oi 1984,
were withdrawn and his writ petition No.
1624 of 1984 was dismissed by the Hon'ble
Supreme Court.

9, The aforesaid concathation of judicial

proceedings in the Hon'ble High Court of Delhi

and Hon'ble Supreme Court show.ihat the appli-

cant miserably failed to establish him claim

or right as such to the liberalised pension

accpuenmner

scheme., His own conduct and asgudessnse for

16 long years after his retirement to thé o

nﬁn-pensionabie character of his service dis-

gquallfy him for claiming pensionary benefit

as a matter of legal righ';ce Oné can only hope

that he should reconcile himself to what he

has got from the respondenxs di:ectly and

under orders of the Hon'ble High Couxrt and
uvolc

Hon'ble Supreme Court and bsyweds himself and
: &

his indomitable and creditable energies to
wortheir causes, So far as this Tribgnal is
concerned, we regretfully find no reason either
in law.or in equity tb intervene in the matter

which seems to have been already over-adjudicated

Con—tdQ L .lz.
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soon both in the High Court as well as Supreme
Court.
10. In effect, for the reasons aforesaid, tn

application is disallowed. Though in such &

as

2 C

o

jet)

cds

as this, the application should have been

dismissed with costs, considering the age and

fi applicant we refrain
£ to costis.
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