IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 423/86 1986
T.A. No.

DATE OF DECISION__27.2.787.

Shri K.S, Minhas

Petitioner
é;
i Shri G.D. Gu pta Advocate for the Petitioner(s)
Versus

Union of India & Others Respondent

Shri K.C. Mittal Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. S, P. Mukerji, Administrative Member,
The Hon’ble Mr. {,P, Bagchi, Judicial Member.,

1. Whether Reporters of local papers may be allowed to see the Judgement 2 =
2. To be referred to the Reporter or not ?N0n
3. Whether their Lordships wish to see the fair copy of the Judgement ? nv

4, \hether to the circulated to other Benches? we
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(H.p.-eagéﬁéﬁzf/’//// (8.P, Mukerii)
Judicial Membed Administrative Member



CENTRAL ADMINISTRATIVE TRIBUNAL /D
PRINCIPAL BENCH, DELHI

———

Regn. No,0.A.423/86 ~ °© Date: 27,2.1587,

Shri K.S. Mirhas ves. Petitioner
YERSUS

Union of India & Others cree Respohdents

For Petitioner J vee. Shri G.0. Gupte,
- Advocata.
. IFor Respondents vee. Shri K.C. Mittal,

Advocate,

CORAM: Hon'ble Shri S.P, Mukerji, Administrative Membsr;
Hon'ble Shri H.,P. Bagchi, Judicial Member,

JUDGEMENT

Shri K.5. Minhas, an Income Tax Dfricér Grade ‘A',
on 10th June, 1986 meoved this application under Section
19 of the Administrative Tribunals Act praying that the
impugned order of transfer, dated 15th May, 1986, hay

be guashed and the petitioner should be declared to be

governed by the old transfer policy, dated 24.1,1585

and that the neu transfer policy being‘discriminaﬁory,
should be struck doun, . The brief facts of the case
can be recounted as follows, The pefiticner was
directly recruited as &an Inspector, Income Tax on

‘i

19,3,1965 and was promoted as Inceme Tax Gfficer (ITC)

Group 'B' on 3,5,71973. He was promoted as ITO Group 'A!
on 1.3.1986, 0On 15th May, 1986, by the impugned order

A

1

(Annexure';ﬁ' to the petiticn) 137 Income Tax Officers

vere trénsfefred from their respective places of pbsting)
émongst whom the petiticner at S1, No.53, uas tranéferfed
From the post of ITO Group 'A', Delhi to the post of

ITO Group 'A', Patiala, According to the petiticner,

having been promoted as ITO Group 'A' (Class I) with
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gffect from 1§E_ﬂ§£5Q%?198§38nd taken over charge on
that day, he was to be gdve?ned by the circuler of
the Ministry of Finance on transfer policy, dated

24th January, 1985 (Annexure 'C' to the petition) as

the transfer policy in the ?epartmént is eFFective from
1st April of that year to 3bth March of the following
year., This circular itéélféghous Ebat the transferé

gre toc be effected from Hpril, 7985, In accordance

with this circular of Januafy, 1985 to be effective

from 1st April, 1985, prémo%ed Incomé Tax Cfficers

Group 'A' with five yea:s o% service/stay in a particular
charge were liable to bs tr?nsferred. The pefiod of
stay was to be calculated aé on 1§Ewﬂ£gjlj>{985, Since

' the petitioner was promoted.as ITO (AR) on 1.3.1986,

i
i

%he did not come within the mischief of this circular

Azfor transfer., Houéuer, thefréspondents issued transfer
\ - o
guidelines on 19th February, 1986 which were circulated

. e coveveng
I to all Commissioners of Income Tax with theA01rcular of

March 3; 1986 (Annexure ’D'). Rccording to the covering

circular of SEQM@a;;h)_1986; information was called for

regarding stay of Gréup_'ﬂ‘:and Group’;B' offioe;s)to
. reach the Headquarters offiéé by ZDtH Mafch, 1986,
In sccordance with the revigéd transfer policy, "All
Group ’A; officers (inc;udihg Assistant Commissioners),
will be liable for transferfat the commencement of the
next Finaﬁcial year if they;haue compietéd 8 years of
continuous stay in any cadr; cqptrolling Commissicner'ts
‘charge." It also stated that "Stay at a sfation should
not excéed B8 years in fespebt of the metrépolitan cities

of Bombay, Cslcutta and Delhi." It further stated that

. ’ R t
"On promotion officers will normally be transferred

9..003.
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‘irrespectiue of their peribd of sfay except where

they have come to that charge less than tuo years

. earlier." It alsoc stated that "An officer is liable

to be transferred to any part.of the country at any

{tlme at short notice on admlnlsbratlve ground, "

These t:ansfer guidelines uvere Further amended by
the Ministry of Finance (Department of Revenuse)'s
circular No,A-35015/1/86-Ad.VI, dated 6th June,

7w
1986 tatlng that Income Tax folcers promot d from
Group '8 to_Group YA', the previous stay will not be
counted,.i.e., they will be transferred outside the .
charge if fhey have completed B years of service as
Group 'A?, Houever, on prﬁmotion to Group 'A', they
will be transferred outside the charge, ¢ This will
be applicablé‘in respect.oﬁ OFFicerQ promoted to
Group 'A' in 1986‘onuardsi‘ The main contentioﬁ of

the applicént is that since he uas ﬁromoted from

Group '8 to Group '"AY on 1,3,1986.#rd the transfer
. E§:¥ S

'quidelines of 19th February, 1986 circulated on 7,3%,86

-and further reviewed by the circular of 6th June, 1986,

i will not be,applicable to him as they will govern.

cases of Dromotad ITOs uhere promotion took place on
: vip erenlid
or aFuer 1 4,1986, The appllcant agalnst his transfer

order of 21 5.,1986 and since he dld not receive any
reply, he was constrained to move the Trlbunal.. The
in accordance with
respondents have averred that/the transfer guidelines
of 19,2.1986, the petitioner uwho had stayed in Delhi

coﬁtinuously for 13 years, uas liable to be transferred

N

and that the transfer guidelines being not statutory in

{

nature, actual. transfers are ordered after taking into

account individualls capability, administrative

l.‘.0.4.
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convenienée,‘public intgrést, etc, The petitioner
has no legal right to stay in Delhi ner is the
transfer a stigma oﬁ his character, They have also
vehemently denied that the transfer policy is

discriminatory in nature,

2, le have heard the arguments of the learned
counsel for both the parties and gone through the
documents carefully, The léarned counsel has
convincingly argued fhat the transfer guidelines
issued on 19th Fsbruary, 1986 and circulated by ‘the
3rd March, 1@86 were to be effebtive from 1st April,

1 1986, This is borne out by the fact that the

| Commissioners of Inceme Tax in the covering circular

WLV .
of 3rd March, 1986,Aaéked for certain proforma of '

s« stay of
information regarding/Groups VAY and 'BY officers to

be sent to the Headquarters by 20th March, 1986 as
\
_follousi- '

ng, The Board has devised a proforma to get
the information regarding stay of Group 'A!
& 'B' officers is foruarded herewith for
information and compliance, The compliance
report in prescribed proforma IN DUP%ICHTE
may please be sent so as to reach this
of fice by 20th March, 1986 at the latest."

This means that the transfer guidelines of 19th February,

| 1986 enclosed with the Circular of 3rd March, 1986 could

l .
%not be implemented before April, 1986, This is further

\supported by the fect that pard., 1 of the transfer
b
guidelines states as follousi-

’

n1, All Group 'A' Officers (including Aséistant
Commissioners) will be liable for transfer at She
commencement of the next Finanqial YB8Taseosse

Since the financial year starts from lst of April, the
above will show that the transfer liability a}so starts

from 1st of April, Even the circular of 24th January,85

.IQ..SQ
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(Annexure 'C!') started as followsi-

n The Board desire to make annual general
transfers of Assistant Commiscsicners of.
Income-Tax and Income-tax Officers (Group-A)
by the second week of April, 1985, The
fcllowing categories of officers would be
liahle for transferstie...."

Further, the transfer guidelines of 19th February,

1986 were reviewed by the order of the Ministry of
N 4

Finance of 6th Juns, 1986, para, 2 of which reads

as followsi=
" The guidelines have. since besn revieuved
and it has .been decided by the Board that in
respect of Income=Tax Officers promoted fraom
Group-B to Group-A, the previous stay will
not be counted. This may be brought to the
notice of all the officials concerned., In
other words, they will be transferred outside
the charge if they have completed eight
years service as Group-#; ITO, However, on
premotion to Group=A they will be transferred
outside the chargse., - This will be appliceble
in respect of officers promoted to Group-A
in 1986 onuards."

~

This also shous that the transfer guidelines lay doun

the policy of transfers on financizl year basis, 1.,e.,
From?ﬁst of April of one year toiS?st March of the

. <
following year,
3. | Since the impugned Urder-ﬁf transfer of the
petitioner was issued on 15th May, 1986, it will have
to be governed by the transfer guidelines valid for
the financial year commencing from 1st April, 1986
and ending on 31st March, 1987, These guidelines are

enunciated undoubtedly in the circular of 19th February,

1986 rsad with the further circular of 6th June, 1986,

FE,l)'{\LL\‘\‘\

| The circular of. 19th 3waw, 1986 by uwhich the petitioner's’

case is governed, reads as followsi=

"3, On promotiom officers will normally be
transferred irrespective of their pesriod of
stay sxcept where they have come to that
cherge less than 2 years earlier.”

14 ) . { - -80006!
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The above will shou that uynder the guidelines of

1886-87, if an ITO is proméfed from Group~-B8 to Group=F,
he uoqld normally be transferred irrespective of his
beriﬁd of stay except when he had take;‘over thg charge .
less than two years earlier, The crucial point to be

y decided is whether the above clause will apply even if
ok
the event of promotion W¥slees place before 1st April,. .
. 6

1986, We are inclined to feel that since the transfer

guidelinés are Qndoubtedly effective from 1.4.71986,
’ |

|the words "on promotion" would deFinitely,épply.to the

cases of gromotibn which takes place on or after 1,4,86.

‘ T b b
If promotions prior to 1,4.1986 are also covered by
&

these guidelines, these guidelines will clash with the

guidelihes of the preceding financial year, which 6 cammnet
zg@ the intention, - The aboue.p;esumptionvis reinforced

by the fact that the reuieu circular of these guidelines
issued on 6th June, 1986 as quoted earlier, stétes that
the'guideiings of 15.2.1986 have been fevieued and

tﬁét the céndition that‘on promotion from Group-B to
Group-A ITOs will be transferred outside the charge,

"will be applicable in réspec£ of officers proﬁotéd to
Groupih in 1986 onwards." The circular of 6th June,

1986 is unfortunately ambivalent in restricting the
liability of transfer to prombted officerf who are %wWﬁﬂ§i~
®in 1986 onwards™, While the learned counsel for the
respondents interﬁret'these Qords to say that the
liability of gransfer, irrespective oF sﬁay, is imposed
oh ail ITOs.uho Jggé promoted on or after 1.1.1586, the -
lzarned counsel for the petitiéner states that this

liability is incurred by those officers who uere

P promoted from Group-8 to Group-A on or after 1,4,1986.

Q'O.l‘?.
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4, As ue have explained earlier in detail, transfer

" policies are effective from the 1st of April, i.z.,

the beginning of the finandial year. This is so in

respect of the transfer guidelines for the financial

year 1986-87 issued by the circular of 19,2,1986. The

order of’ 6th June, 1986 referred to above, is a revieu

of these transfer guidelines and, there?ore, this

circular of 6th June, 1986 could be applicable to

promotions made on or after 1st April, 1986 and cannct.

be anterior to that date because the main transfer

policy which has been reviewed by the 6th June, 1986

cireculsr, is not anterior. to 1.4.1956,
5. We are, therefore, clearly of the opinion that the
Iiability of transfer on promotion irrespective of the
périod of stay as laid down in para, 3 of the transfer
gﬁidélines for 1986 and reiterated in the circular of
6th June, 1965, is:applicable’to those ITOs who are

or will be promoted from Group-B to Group-% on or &fter
1.4.1986, Sincg the petitioner uaslédmitteﬂly promoted
from Group-B to Group-A on 1,3.1986, his liability to
transfer on the-graund of such pfombtiqn cannot be
deduced from para, 3 of the transfer guideiines of

19th February, 1986, o ' .

5 Ue may make it clear that ue are not saying
that the transfer guidelines of 19,2,1986 in tota
will not be applicable to the applicaht., What ue .
are saying is that para, 3 of these guidelines will
not apply to the petitioner as he was promoted before
1,4,1986, Accordingly, the other paras in so far as
they are applibable‘to the applicant, Qill be valid

and enforceable-gua the applicant, Though para, 1 of

cl..BO
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these guidelines states that all Group-f officers will

bé liable for transfer if they have cﬁhpleted 8 years

of continuous stay in any cadre controlling Commissioner's
charge,.this has bsen revieued in the éircular of 6th
June, 1986 as quoted sarlier to the effect that in respect
of ITOs promoted from Group-8 to Group-A, the preQiops
stéy will not be counted., Since the anplicant was

promoted from Group-8 to Group-A with effect. from

1.3.1986, even the B years' limit will not act against

him,:

_ wps hot~
6. The &@A@hsz of the above discussions is that.
having been promoted 5efore 1,4.1986, the applibant
is not liable to be transferred Fro% one Commissioﬁer's
charge to other.Commissiéner's charge and that by the
N

circular of 6th June, 1986, his stay in Delhi before

promotion as Group-A ITO on 1,3.1986, Wiesprewieus sbay
A A
L

&?ﬁ?e&hﬁ;uill not be repkoned for the.pufﬁosetqf:gsyaar
rule, Thus, paras 1,2,3 and 9 of ?he transfer policy.
also will not be applicable to him. Since the applicant
has not opted for a transfer nor has he less than 2-3
years of service .left before retiremént, nor is his

wife working in the same station, parasr4,5,6 and 8

of the transfer guidelines also will not be applicable

to the applicant,

7 The only para left in the transfer guidelines is
para, 7 which reads as follouws:i-
"7, An officer is liable to be transferred to

any part of the country at any time at short
notice on administrative grounds,"

. ) ? ‘ 00010{90
‘/\ . A ) . . |
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8. Para, 7 of the transfer guidelines gives
unrestricted power to transfer an officer at any time
at short notice Dﬁ administrative grounds. This
indicates that no officer can claim 2 right to be
retained at a particular place of posting merely
bécause 6F the operation of the other provisions of
the transfer guidelines., Further, thase guidelineé
are not statutory in nature and no vested right can
be derived from them.  Unless, therefore, the applicant
is able to establish gross di;criminatioﬁ or malafide,
or vindictiveness, his transfer cannot be declared to
be void, Though the applicant has imahsense made

_ wrsed
bldnd allegation of malafides and prejudice_ by the
authorities against the promoted officers by stating
that all the highar posts in the hierarchy are manned by
directly recruited Class I officers, Qe'ére not able
té recognise such genaralised allegations against a
vhole category of officers, The transfer guidelines
are approved by the Government és such and no responsible
and demdcratic_gouernment can convincingly be'statéd to
be partial towards a pafticular category of officars in

a particular setviceyor“cadfé, o v .

9, In so far as discrimination is concerned, a-
similar plea was taken in 0.A,N0,426/86 (Narender Singh
Vs, Union of India) decided by the Tribunal on 17.6.86.
In that case, an Assistant Commissioner of Income Tax
challenged his transfer from Delhi to Sholapur by the
impugned order, dated 27th May, 1986 based on ths same
transfer guidélines of 19th Februéry, 1986. The
Prinéipal Bench presided over by the Chairman,
Mr, Justice K, Madhava Reddy, observed as follous:-

L ‘Orders of transfer cannot be said.to be

discriminatory merely because some othsar

\'_’ﬂ‘/\‘\ - Qloﬂ../loﬂ
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officer who had completed the same period
is also not simultaneously transferred, The
petitioners have no vested right to be
retained at any particular place, When
orders of transfer are made on administrative
grounds, unless such orders are shown to be
malafide or that they are punitive, they are
‘not liable to be quashed, There are no such
allegations, They are only challenged as
being contrary to the gquidelines which
contention we have already dealt with and
rejected, The petitioners cannot thsrefore
have any justifiable grievance against this
order of transfer, The petitions are
-accordingly dismissed in liminie."

The petitioners in that case moved tgé special leave
petitiong before the Supreme Court Qho dismissed the
same directing that the petitioners, if so advised, may
make a representation to the Government and the

representation may be considered on merits,
- N

10, In vieu of the conspectus of facts and circum=-
stances, we do not find any ground to intervene in the
matter and reject the application, The respondents,
however, are directed to decide his appeal, dated
21,5,1986 addressed to the Chairman, Central Board of
C\QNt ag
Direct Taxes, if it is not 50 decided, on merits keeping
in vieu the observations made in this judgement, There

will 2 no order as to costs,

il?. 1”$#‘ | <§§§5L7/;7£17%T§

(H.P. Bagcji) (S.P. Muker3i)
Judicial Member Administrative Member




