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In a batch of eleven cases, including the instant
case, aquestions of senfority and promotion of officers of the
Military Engineering Service (MES for short) have been

raised. The applicants in these applications are direct

~recruits belonging to two categories - those who qualified in

the Competitive Engineering Services Examination and those

who qualified in the Thterview by Union Public. Service

Commission (UPSC for short) through relaxation of the rules.

They were initially  appointed as Bssistant — Executive
Engineers(AEE  for short). Some of them had been promoted to

the grade of Executive Engineer (EE for short)) after holding

regular DPCs and some had been promoted on ad hoc bésﬁs but/

these promotions had been made subject to the final outcome
of the Titigation which was ~pending in thé Courts. WP
118071987 filed by the Union of India praying for transfer to
the Principal Bench.from the Jodhpur, Calcutta and Hyderabad
Benches,vapp1icatﬁons fifedA by the officers Gf the MES was
allowed by the Hon'ble Chairman vide order dated 9.5.198% so
as to avoid éonfTict of decisions and that is how these cases
have comé up before us for consideration and dispésa1.

Z. We have heard the ~learned counsel for both
parfies at length and have gone through the voluminous
~acords  carefully. The  respondents have made

available the relevant minutes of the meetings - of - the

Departmental Promotion Committee (DPC for short) which have

heen perused by us.

We have duly considered thevcatena of
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.. ' Shri  Janardhana was an Assistant Executive
Engineer belonging to the promotee category. He had filed a
Writ Petition in the Karnataka High Court in 1979 questioning
the validity and legality of the seniority 1ist dated June
14, 1974 and the panel of promotion dated January 13, 1975 in
respect of 102-officers prepéred on-fhe basis of the impugned

senjority 1ist. Prior to the publication of the impugned

seniority list, a seniority 1ist of AEE was drawn up in 1963

and another 1ist drawn up in 1967/68. In the operative part
of the judgment in Janardhana's case, the Supreme Court has

directed as follows:-

" ot a writ of certiorari be jssued quashing and
setting aside the seniority Tist dated June 14, 1974, It is
‘ further hereby declared that the senjority 1ists of 1963 and
1967/68 were valid and hold the field ti11 1969 and their
"revision‘ can be made in respect of members who joined

service after 1969 and the period subsequent to 1969. The

panel for promotion 1in respect of 102 officers included in

e

E-in-C's Proceedings MNo.650208/EE/74/EIR dated January 13,
1975 is quashed and set aside. AT the promotions given
subsequent to the filing of the petition in the High Court

o
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are subject to this decision and must be readjusted by
drawing up a fresh baheW for promotion keepiné in view the
1963 and 1967/68 -seniority Tists of AEF in the Tight of the

observations contained in this judgment”.

5. The  seniority Tist of 1974 was  prepared
consistent with the quota rule. Before the séﬁd seniority
Tist was prepared, one Bachan Singh  and another, Itwo
“promotees to the post of &ssistant Executive Engineer in the
years 1958 and 1959 respectively had filed a Writ Petition in
the DeThi High Court challenging the appointment of several
direct recruits of MES on the ground that their appointment
~was contrary  to and in violation of the rules of recruitment
and they were not validly appointed and, therefore, éou]d not
become members of the Service. The Writ Petition was
dismissed by the DeThi High Court and the matter was carried
in appeal to_ the Supreme> Court. The Supreme Court in

Janardhana's case observed that in Bachan Singh's - case, the

court "upheld the appointment of those direct recruits who -

-were appointed after finterview by the UPSC by ho{ding- that
that was done in relaxation of the rules botﬁ as to
-comﬁetitive examination ‘and the promotions were given after
relaxing the qucta rule. The court_held that direcf recruits

-who were appointed by interview fall within the class of

direct recruits”. ()K////'

. 6/-



6.
6. : In -Janardhana's case, Tt was observed that since
recruitment contrary to the recognised mode of recruitment
under the relevant rules was held valid in Bachan Singh's

case, "it must follow as a cbro]]ary that the same emergency

compelled the Government to recruft by promotion engineers to

the post of AEE Class-1 in e#bess of the quota-by exercis%ng
the power of relaxation and such recruitment ipso facto would
he valid. . The promotees being vaWidTy'promoted as the quota
rule was relaxed, ‘would become -members of the rSeFvicef
Whether the vacancies were in the permanent strength or ﬁﬁ

the temporary cadre fis irrelevant haecause hone of them. i3
reverted oh the ground that no more vacancy is avaﬁléb]e".

The appe11anﬁ and those similarly situated were re;ruited'by

promotion during these years in excess of the  quota as’

provided in the rules. The recruitment having been done for

meeting the exigencies of service by relaxing the rules,

including the quota ruTe; the promotion in excess of quota

would be valid. Once the recruitment was legal and valid,
there was no differenée betweeh the ho]deré of permanent
posts and temporary posts in so far as it related to all the
members of the service,. Persons recruited to temporary posts

would be members of the Service.

O
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7. In Janardhana’s case, the Supreme Court took note
of the fact that the quota .rule was wholly relaxed between
1959 and 1962 to suit the requirements of service and
observed that no effect can be given to the seniority rule
which wholly interTinked with the quota rule and cannot exist
apart from it on its own strength. This was imp]icﬂtAin the
seniority Tists prepared in 1963 and 1967-68 in respect of
Assistant Execufﬁve Engineers which were drawn wup in
accordance with the principle that continuous officiation
determines the ‘inter se seniority. It was observed that the
aforesaid two seniority 1ists were Tegal and valid and drawn
up on the basis of tﬁe princip]é whﬁch satisfied the test of
Article 16 and that they ﬁust hold the field. The Supreme
Court further  observed  that the 1974 seniority Tist was

Tiable to be quashéd'on the folTowing grounds:-

"The criteria on which 1974 seniority Tist is
founded are clearTy iT1Tegal and invalid and this stems from
a misunderstanding and misinterpretation of the decision of
this Court in Bachan  Singh's case. It also overlooks the
character of the appointments made during the period 1959 to
1969, It treéts valid appointments as of doubtful validity.
It pushes down persons vé1id1y appointed below those who were

Cxi//'\
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promotion given subsequent to the date of the filing of the

petition in the High Court must be temporary and must abide

by the decision in this appeal. Therefore, consequent upon .

the relief being given in this appeal, the promotions will
have to be reédjusted and the case of the appellant and those
similarly situated will have to be examined for being brought

on the panel for promotion™.

9. " Some direct recruits through examination filed
review petitions in  the Supreme Court wﬁich were dismiséed
(CHMP Nos. 8727-31 df 1983 - Madanlal and Others V¥s. U.0.I.
and CMP MNos, 9856—6i of 1983 - 0.P. Kalsian & Others Vs.
Union of India). Contempt petition filed in Janardhana's
case was also dismissed(CMP No.25406 of 1984). Thus the
judgment of the Supreme Court in Janardhana's case is final

and binding.

1. fin  important dissue raised in the Titigation
before us is whether promotion from the cadre of Assistant
Executive Engineer to Executive Engineer is on the principle

of seniority-cum-merit or on the principle of

merit-cum-seniority. i C>é/,\
i
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8.

11, Broadly speaking, there are two methpds for
promotion known “to service jurisprudence - selection method
and non-selection  method, = The relative importance  of
seniority and merit would depend on the nethod specified in
the Recruitment Rules. The ré]evant decisions of the Supreme

Court on the subject may be summed up as follows:-

(1) In  Sant Ram Sharma Vs. State of Rajasthan, AIR

1967 sC 1914@, the Supreme Court observed that it is a well

established rule that promotion to  selection grades or

selection posts is to be based primarily on merit and not on _

seniority énd that when the cTaim of officers to selection
posts is under consideration, seniority should not  be
regarded except where the merit of the officers is judged to
be equal and no other criterion is, therefore,Aa%aﬁ1ab1e.
£i1) | In State of Mysore Vs. Syed Mehmood, 1968 SLR
333 at 335, the relevant rules provided for.promotions to be
made by selection on the basis of seniority-cum-merit. The
Supreme Court observed thatkselectﬁon will be on the basis of
seniority subject to fitness of the candidate to discharge
the duties of the post from among persons eligible for
promotion. = It was further observeﬂ‘that "where the promotion
is based on seniority-cum-nierit, the officer cannot claim
promotion'as a matter of right.by virtue of his seniority
alone. If he is found unfit to dischérge the duties of the
higher post, .he may be passed over and an officer junior to
him may be promoted™.

11/



1.

GEED] In Janki Prasad Parimoo VYs. State of J&K,
1973(1) sCC 420 at 431, it was cbserved that "selection means
that the man %e]ected for promotion must be of merit. Where
.promotion is by seniority, merit takes the secohd place. but
when it is a selection, merit takes the first place and it is
implicit in such selection that the man must not be just
average™. / ‘

(iv) In-UnTon of India ¥s. M.L., Capoor, 1974 SCC(L&S
5 at 24-25, the Supreme Court has considered the meaning of
"the service rule  which stipulated that the selection for
inclusion in the select 1ist shall be based on merit and
suitability in all respects with due regard to seniority. It

was observed that "what it means is that for inclusion in the

Tist, merit and suitability 3n all respects should be the

governing consideration and that seniority should play only a
secondary role. It s only when merit and suitability are
rougg1y equal that seniority will be a determining factor,
or, if it is not fairly possible to make an asses3ment inter
se of the merit and suitability of two eligible candjdates
and come to a firm conclusion, senfority would tilt the
sca1é".

fv) . In State of Kerala VYs. N.M. Thomas, 1976
SCC(L&S) 227 at 252, the Supreme.Court observed that ™with
regard to promotion the normal principles are “either
merit-cum-seniority or seniority-cum-merit.
Seniority-cum-merit means that given fhe minimum necessary
merit requisite for efficiency of administration, the senior
though the 1éss meritorious shall have priority™,

e

—
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12,

(vi) In D.K. Mitra Vs. Union of India, 1985 SCC(L&S)
879, the Supreme Court upheld the validity of promotions made
on the basis of merit to the grade of Divisional Medical
Off%cers‘ The rules were amended to prdvﬁde promotion . by
non-selection method (i.e. seniority—cum~$uﬁtabﬁ1ity). It
‘was held that promotions and appointments made under the new
rules cannot affect promotions and appointments already made

under the unamended rules. -

(vit) In R.S8. Dass ¥s., Union of India, 1987(2) 5LJ
(8C) 55 at 63, the Supreme Court observed that "where
selection is made on merit alone for promotion to é higher
service,selection of an officer although junior in service in
preference to his senior does not strictTy amount to
supersession. Where promotion is made on the basis of
seniority the senior has preferential right to promotion
against his juniors but where promotion is made on merit
alone, senfor officer has no Tegal right to promotion and if
juniors to him are selected for promotion on. herit the senior
officer 1is not 1legally superseded. When  merit s  the
criteria for the selection amongst the members of the service
ho officer has Tegal right fo be selected for promotion,

except that he has only right to be considered along with

others™. (jl~//“

.13/~
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(viii) In State Bank of India Vs. Mohd. Mynuddin, 1987
SCC(L&S) 464, 4t was observed that "whenever promoéion to a
higher post iz to be made on the basis of me}it no officer
can élaﬁm promotion to the higher post .as a matter of right
by virtue of seniority alone with effect from the date on

which his juniors are promoted™.

(%) In S.B. Mathur Vs. Chief Justice of Delhi High
Court, 1989 SCC(L&S) 183; it was  observed that wherg
selection is to be based on merit, seniority can be taken as
a relevant factor for Timiting the zone of consideration
provided that this is not done so rﬁgidiy as to exclude a
“proper selection  on  merit being made. The  minimum
efigibiTﬁty gqualifications has to be kept distinct from the
zone of consideratﬁbn and even if there are a Térge number of
céndidates who satisfy the minimum eng%bﬁ1ity requirement it
is not always required -that they should be included in the

zone of consideration.

() The distinction between the method of promotion
by selection and of promotion on  the basis of
seniority-cum-merit has been noticed in the case of R.S.

Raghunath Vs. State df Karnataka, 1991(2) SCALE 808.
o™

Tl 14/-
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12. fccording to the  relevant Recruitmenf Rules
notified in January, 1970, the post of Executive Enginesr is
a "selection  post”™. The app?icanté in some of  these
app]ﬁcatﬁons' have referred to other organised Engineering
Services where the corresponding post in the senior Class :I
scale is non—se1ection post. Ewen in the‘Surveyor cadre of
MES, the post of Surveyor of Works which corresponds to that
of Executive Engineer s treated and  described  as
"ﬂonwse1ect%on post™. Thus according to  thenm, the
description of the post of Executive Engineer as "selection
post™ in MES was an erroneous departure from the normal
pattern of promotion in  corresponding post of  other
equivalent organised services. Ihe respondents. have argued
that any reference to other organised services as wé11 as
Surveyor Cadre of MES either in matter of duties or in matter
of promotion to the post of Executive Engineer has no bearing
on the case as promotions to the grade of Executivé Engineer
in MES are made on the basis of the statutory recruitment
rules which classify the post as a "selection post”,

13. The applicants have reﬁied upon the submissions

made by the Department itself before the Estimates Committee

of Parliament to the effect that one of their chief ains is-

to bring some parity in promotional prospects in the MES with

N
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those prevailing in  other Engineering Departments 1ike
Railways and the CPWD(Vide 25th Report of the Estimates
Committee, 1981-82). The Department had submitted a Cadre

Review proposal to the Government in 1980-81 in which it was

stated that the post of aAssistant Executive Engineer was

functionally a training post. According to the applicants,
this indicated that promotion to the next higher grade i.e.
to the post of Executive Engineer was to be made on the basis

of seniority-cum-fitness.

14. As against the abowve, the respondents have
- contended that no decision had béenltaken by the Government
at that point of time to make the post oflExecutive Engineer
a non-selection post to be filled oh the basis of seniority
only. Theg have also denied that the post of Aséistan£

Executive Engineer has been accepted to be a training post.

15. Another point urged by the applicants is that the
Third PayACommissﬁon had stated in Para 6 of Chapter XIV‘ of
its report that the Jjunior grade in organised Engineering
Services serves as a training and preparatory period before
promotion to senior scale after five to six years. According
éo them, the above recommendation has been accepted by the
Government. In this context, they have relied upon the
judgment of the Supreme Court in Purshottam Lal ¥s. Union of

India, AIR 1987 SC 1088. o —

’ .‘.16/»—
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A7, ‘

the question as to whether the promotion from Asstt.

Executive Engineer to Executive Ehgineer is to be on the

basis of selection method or non-selection method, though it

has made an observation in para 37 -of the judgment that ™it

was not disputed that pfomotion %rom the cadre of AEE . to
Executive Engineer is on the -princﬁp1é of senﬁorﬁty
fcum;merit". Apparent1y, .the above observation was madé
without regard to thé the re1eyant recruitment rﬁ1es of 1970
deaTing with  the seTectibn method to be followed for
promotion from Assistant Executive Engineer to Executive
| Engineer. .

18, The -respondents have mentfoned‘?n some of the
couhter~affidavits'_fﬁ1ed by them that the meiﬁéd followed by
them for promoiion to the post of Executive Engineer is
seniority-cum-merit in.some paras and merit-cum-seniority in
some other paras..  This is hardly relevant as.theumatter is
“to be governed by the relevant recruitment rules. The
relevant recru%fment' rules of 197@ classified the post of
Execufﬁvé Engineer ~as "Selection Pﬁst"‘ “In vﬁéwvof'thﬁs, we
‘are of the 6pinion that promotion made - by aﬁopting the
selection method cannot be faulted on legal or constitutional
grounds. During the hearing of these ﬁétters, our atténtiog
was drawn‘to the recruitmen; rules for the post of Executive
Engineer notified on 13.6.86 which again classify the post as
"Se1e;t%on Post™. The: recruitment rules ofi 1986 were,

>
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18,
Howevar, superseded by rules notified on 9.7.91 entitled the
Indian Defence  Service  of Engineers(Recruitment and
Conditions-of Service)) RuTes,'l§91, according to which the
post of Executive Engineer 1is to  be fﬁ?]ed upto
the extent of sixty six 2/3 pasrcent by promotion from  the
grade of Aséistgnt Executive Engineers on non—se]ectﬁon.basﬁs
and of thirty three 1/3 percent from the grade of Assistant
Engineer on selection basis. The amended rules of 1991 shall
come into force on- the date of their pubTicaEion in the
official Gazettee which is 9.7.1991. 1In other words, the
amended rules are only prospective and not retrospsctive in
operation and would not govern the filling up of the
vacancies prior to 9.7.1991. That being so, the amendment of

the rules have no relevance to these applications hefore us.

19. As observed above, in terms of Para 37 and 39 of

the judgment of the Supreme Court in Janardhana's case, any .

promotion given subsequent 410, the date of filing of the
petition in the High Court in 1979 will have to be readjusted
and the case of Shri Janardhana and those similarly situated
will have to be examined for being brought on the panel for
promotion. A& fresh panel for promotion will have to be drawn
up consistent with the seniority Tist of 1963 and 1967 in
view of the fact that the Supreme Court had quashed the panel
for promotion dated 12.1.1975 of 102 officers on the ground
that the same was drawn up on the basis of the impugned

senfority list of 1974 which had also been quashed.

"y
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20, We are, therefore, of the opinion that the action
of the respondents in reviewing the promotions made upto the
filing of the petition in the Karnataka High Court and in
preparing fresh panels of promotions after such review and
subsequent periods was truly in implementation of  the
directions of  the Supreme Court in Janardhan's case.
Promotions made: on the basﬁsAof the impugned seniority list
of 1974 had been quashed by the Supreme Court in Janardhan's
case. Promotions made after the filing of the petﬁtﬁoné in
the Karnataka High Court have been held to be subject to the
outcome in Janardhana's case. Therefore, the readestment of
promotions, referred to in  Janardhana's case,does not
necessarily mean that those who have already been promoted

[}
ne

should not be disturbed in their existing positions in t
panel of promotion regardfess of the merit as adjudged by the
DPC on the basis of the seniority lists of 1967/68. The
purport of the judgment in Janardhana's case is that the
entire exercise of making promotions to the post of Executive
Engineers should be undertaken afresh on the basis of the
1967/68 seniority Tist in the Tight of the observations
contained in the judgment. Whether or not it would be fair
and just to revert those who had already been duly promoted
as Executive Engineers, after the lapse of a few years, while
drawing up fresh panels for promotion  pursuant to  the
directions of .the Supreﬁe Court in Janardhana's case fs an
entirely different matter, which will be considered Tater in
the course of this judgment.

a
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.20,

21, - The DPCs for 1976, 1977 and 1978 were hefd‘on the
basis of the 'seniorﬁty Tist issued in Juné; 1974 whiﬁh had
been set aside = and ’quashed in  Janardhana's case.
dccordingly, Rgview DPCs for-the original DPCs held in 1974,
1976, 1977 and41978 were held from 28£h May to 31st May; 1924
and BGfH July to 6th August, 1984 in.whﬁchithose persons who
were eligible as on the date of the meeting of or?ginaT' DPC
were considered. Afl the persons who were eligible at that
point of time as per the seniorityiTisf upheld. by the'Supreme
Court were'considered. As a result thereo%, revised_ panels
. for promo%ﬁdn " to the “Grade of Executive Engineer in
- replacement Qf' the panels recommended by the-orﬁgina1 D?Cs

held in the years 19?4, 1976, 1977‘and 1978 were - issued.
These panels we;e recommended by the review DPCs on the basis
of £hé»1967/68 senfority Tist wﬁich was held to be valid by

the Supreme Court.

22, - DPC  for filling up of the vacanqies of 1979 and
1980 was held in June, 1985 on the basis of the seniority
1ist of 1967/68 circuTated on 19.11.1984 after deletion of
such personé as had been bromoted on -the recommendation of
Reviey DPC. The respondents have stated that there was no
heed to make any additions to the senTor{ty list of 1967/68

at that stage because the zones of consideration for the

number of vacancies of . 1979 and 1980 were fully covered by

that Tist., - X"
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23, DPC  for fi)Ting up the vacancie§ of 1981 to 1984
was held from 19th May-to 22nd May, 1986 és a result of wﬁﬁch
pane’ Bf 216 officers wés pubTishea on 13th June, 1986. The
DPC had before it the séniority 1ist - circulated in 1985
containing additions to the seniority of 1967/68 in respect
of such officers as had joined service from 1969 onwards and
those Teft over from the said sen1or1ty 1ist after filling up
‘the vacancies of 1979 and 1980 by the persons recommended by

the DPC held in- June, 1985.

24, The Tribuna]lwou1d not ordinari1y.in£erfere.wﬁth
Athe proceedings of the DPC which is cha1red by a Member of
the UPSC, unless thete is evidence on record to indicate that
they were v1t1atgd by unfairness or arthrar1ne$s. There s

no such evidence on record 9n these applications ‘before us.

25, , .,Some of the app1icahts have argued that aﬁéordﬁng
‘to the recruitmeht rules of 1978, promotion to the grade of
Executive Engineer s to be by a Group "A" DPC consisting of
(a) Chairman/Member of' the UPSC (b) Joint Secretary (P3W),
Min%stry of Defence  and -{¢) . Engineer-in-Chief. | In the
instant case, the Joint Secrétary (P&W)Y did not attend.
Engineer-in-Chief also did'an attend the meeting and in his
place one Maj. General J.P. Sharma attended the meetfng.

ve0 22/~
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Thus, the very constitution of the DPC waslwho11y i1Tegal and
unsustainable. Apart from this, the DPC did not sit for more
than 4 days . It purported to have scrutinised a Tlarge
number of confidential reporfs in such a short period,
leading to the inference that the scrutiny was made in a

mechanical manner.

- 26. The respondents have denied the aforesaid
contentions and  allegations. pccording {0 theh, Joint
Secretary (P&W) did not attend the meeting—of the DPC but. it
" was because of his other urgent preoccupation. HWajor General
J.P. Sharma who was officiating Engineer-in-Chief and who
belonged to the MES attended the meeting. -The DPC  was
presided over by a nember of the UPSC and being experts in
the job, there was nothing strange in doing the job in 4

days.

27. In Union of India VYs. Somasundaram, AIR 1988 SC
2255, the Supreme Court has upheld the validity of the O0ffice
Memorandum Mo.22011/6/76-Estt.D dated 30.12.76 dssued by the
Department of Parsonnel according to which Fthe proceedings
‘of the Departmental Promotion Committee shall be legally
valid and can be operated-upon %otwithstandﬁng the absence of
any of its members other than the Chéﬁrman.provided that the
member was duly invited ‘but he absented himself for one
reason or the other and there was no de]iberéte attempt to
exclude him from the deliberation of the DPC and provided
further that the majority of the members constituting the

Departmental Promotion Committee are present in the meeting”.
( -
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28. From the relevant file of the respondents, we
have seen that though they had initially i%formed the UPSC
that the Joint Secretary (P&W) aﬁd Lt. Gen. R.k. Dhawan,
Engineer-in-Chief would attend the meeting of the DPC to be
held from 19.5.1986 to 22.5.1986, the Jt. Secretary informed
on 19.5.86 that he was not attending the meeting due to
preoccupation. fis regards Lt. Gen. Dhawan, the
Engineer-in-Chief's Branch informed the.Mﬁnﬁs£ry of Defence
on 16.5.1986 that he was required to proceed to Jaipﬁr for

some urgent operational requirements and that Maj. General

J.P. Sharma, O0fficiating Engineer-in-<Chief would attend the

DPC.

29, In view of the abovg, the absence of the Joint
Secretary (PRW)Y at the meetings of the DPC would not _vitﬁate
the proceedings. Majbr General Sharma who was officiating
Engineer~ﬁﬁ-€hief and who belonged to the /MES was  not
incompetent to participate in the de]iberations'of the DPC.
As the majqrﬁfy of the Members were present, we are of the
opinion fhat the proceedings of the DPCs cannot be said to be
invalid or unconétﬁtutionaW, |

38. “Some of the appTicant; hhave argued that relative
assessment was not on the basis of equa1ﬁty. While some have
been adjudged on their performance in the post of Assistant
Executive Engineer, some others Tike the applicants have been

C%\/’
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also adjudged in the hjghér post of Executive Engineer. In

this context, they have re1ﬁed‘hpon the‘jﬁdgment of the Full

Bench of this Tribunal dated 29.10.1991 in 04 306/1990 and

connected matters - S$.S. Sambus and Others Vs. Union of

. .
India and Others. In our opinion, the aforesaid decision of
; ‘

the Full Bench and other . decisions cited before us are

distinguishable. In our op%nion, where promotions are to be

made by selection method, as  in the instant casé, it is

gntirely left to the DPC to make its ouwn ciassﬁfﬁcation of

the officefs heing considered by  them. for promotion,

irrespective of the grading that may be shown in the

confidential repo}ts. It is for the DPC to consider the
confidential reports as a whole in this régard;

N

31. - The applicants have stated that no supersession

took place in the selection made in 1985 but there was Targe.

scale superséésions in the selection made in 1986, The

_responden{svhave stated that:se1ections in 1985 and 1986.were
nade on the basis of the same se1ectjon method and that it
was a matter of chance that tHere Were no supersessﬁdhs in
the selection made in 1985. In our opinion, the proceedings
of the bPCS chaired by Member of thé UPSC cannot  be

invalidated on the ground alleged by the applicants.

32, There 1is, however, another aspect of the matter.

7
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Some of the applicants had been duly promoted to the grade of
Executive Engineer on the basis of the seniority which
existed at the relevant time and before the Supreme Court
delivered its judgment in Janardhana's case. These seniority
Tists have been redrawn or updated in the Tight of the
judgment of the Supreme Court in Janardhana's case. In our
considered opinion, justice and equity require that
those who have already _been promoted shall not be reverted

and they shall be accommodated in the grade df Executive

Engineer so as to protect the pay and allowances and the

“increments drawn by them in the said grade. Their pay and -

allowances, should be fﬁxed-accordiﬂglye They would also be
entitled to increments in the grade of Executive Engineer
from the respective dates of their initial appoﬁntmen@ in the
grade of Executive Engineer, Theﬁf further promotions shall,
however, be made on the basis of the . seniority lists
prepared by the respondents pursuant to the judgment of the
Supreme Court in Janardhana's case and in accordance with the

relevant recruitment rules.
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33. In the sabove background, we msy consider OA

Ly

41471986 Filed by S/shri T.K. Dutta and Devendra Yadav while
working as Assistant - Executive Engineers in the Military
Enginesering Service {MES) under the Ministry of Defence. The

anplicants have praved for the following reliefs:-

To issue appropriate order or orders. direction

or directions:

{1) aquashing the seniority list based on the draft

seniority list dated iZth March. 1985:

{313 declaring that the appointments - of
-

Surerintendents Grade-1 (C.H.) prior to 1989, who were not

holding Engineering degree. a5 void. illegsl, arbitrary and

 unconstitutional;

{3337 ~ declaring that the incumbents holding the post of

A551st.ant Bngineer cannot be 1n6ur’ted inte the ca‘dn_ of

Ascistant Executive Enginesr:
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