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In a batch of eleven cases, including the instant

case, questions of seniority and promotion of officers of the

Military Engineering Service (MES for short) have been

raised. The applicants in these applications are direct

recruits belonging to two categories - those who qualified in

the Competitive Engineering Services Examination and those

who qualified in the interview by Union Public. Service

•Commission (UPSC for short) through relaxation of the rules.

They were initialTy appointed as Assistant - Executive

Engineers(AEE for short). Some of them had been promoted to

the grade of Executive Engineer(EE for short)) after holding

regular DPCs and some had been promoted on ad hoc basis but^

these promotions had been made subject to the final outcome

of the litigation which was pending in the Courts. HP

1180/1987 filed by the Union of India praying for transfer to

the Principal Bench from the Jodhpur, Calcutta and Hyderabad

Benches, applications filed by the officers i3f the MES was

allowed by the Hon'ble Chairman vide order dated 9.5.1989 so

as to avoid conflict of decisions and that is how these cases

have come up before us for consideration and disposal.

2. We have heard the learned counsel for both

parties at length and have gone through the voluminous

records carefully. The respondents have made

available the relevant^ minutes of the meetings •of -the

Departmental Promotion Committee (DPC for short) which have

been perused by us. We have duly considered the catena of
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SC 565: JT 1992(5) SC 525? 1990(24) ATC 379: AIR 1969 SC
1249: 1974(1) SLR 595: AIR 1955 SC 233: 1987 Sudd.SO: 15:
193S(3( SLJ 204; 1988(3) SLJ(CAT) 241? 1988(3) SLJ(SC) 61?
1991(1) SLJ (CAT) 4: AIR 1987 SC 1748? AIR 1985 SC 1378?
1989(9) ATC 799: 1990(1) ATJ 440: 1971(1) SCC 583: 1974(4)
so: 308? 1968(1) SCR 111? JT 1992(5) SC 92: 1991(18) ATC 65:
AIR 1992 SC 43b:_1991(2)) SLJ 100: 1991(2) SLJ 14: 1974(1)
SLR 594: AIR 198h_SC 227: AIR 1967 SC 1467: AIR 1^7 SC1910?
AIRJ969 Dalhi lb? AIR 1985 SC 1558: AIR 1970 SC 1748? AIR
198b SC 14b7? 1992(3)SL.I 272? 1987 Sa:([.^S) 272: 1989(2)ATC
499: AIR 19/4 SC 87: AIR 1968 S;C 507: AIR 1971 SC-1318^ AiR
1987 SC 1889. ' '
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4._ Shri Janardhana was an Assistant Executive

Engineer belonging to the protnotee category. He had filed a

Writ Petition in the Karnataka High Court in 1979 questi'oning

the validity and legality of the seniority list dated June

14, 1974 and the panel of promotion dated January 13, 1975 in

' respect of 102-officers prepared on the basis of the itnpugneo

seniority list. Prior to the publication of the impugned

seniority list, a seniority list of AEE was drawn up in 1963

and another list drawn up in 1967/68. In the operative part

of the judgment in Janardhana's case, the Supreme Court has

directed as folT.ows:-

"Let a writ of certiorari be issued quashing and

setting aside the seniority list dated June 14, 1974. It is

further hereby declared that the seniority lists of 1963 and

1967/68 were valid and hold the field'till 1969 and their

revision can be made, in respect of members who joined

service after 1969 and the period subsequent to 1969. The

panel for promotion in respect of 102 officers included in
/

E-in-C's Proceedings No.65020/EE/74/EIR dated January 13,

1975 is quashed and set aside. ATT the promotions given

subsequent to the filing of the petition in the High Court

..5/-
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.5,

are subject to this decision and must be readjusted by

drawing up a fresh panel for promotion keeping in view the

1963 and 1967/68 seniority lists of AEE in the light of the

observations contained in this judgment".

5. The seniority . l ist of 1974 was prepared

consistent with the quota rule. Before the said seniority

1ist was prepared, one Bachan Singh and another, two

" promotees to the post of Assistant Executive Engineer in the

years 1958" and 1959 respectively had filed a Writ Petition in

the Delhi High Court challenging the appointment of several

direct recruits of MES on the ground'that their appointment

was contrary to and in violation of the rules of recruitment

and they were not validly appointed and, therefore, could not

become members of the Service. The Writ Petition was

dismissed by the Delhi High Court and the matter was carried

in appeal to the Supreme Court. The Supreme Court in

Janardhana's case observed that in Bachan Singh's-case, the

court "upheld the appointment of those direct recruits who"

•were appointed after interview by the UPSC by holding- that

that was done in relaxation of the rules both as to

competitive examination and the promotions were given after

relaxing the quata rule. The court-held that direct recruits

who were appointed by interview fall within the class of

direct recruits".

..6/-
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6. In'Janardhana's case, it was observed that since

recruitment contrary to the recognised mode of recruitment

under the relevant rules was held valid in Bachan Singh's

case, "it must follow as a corollary that the same emergency

compelled the Government to recruit by promotion engineers to ,

the post of AEE Class-I in excess of the quota-by exercising

the power of relaxation and such recruitment ipso facto would

be valid. The promotees being validly promoted as the quota

rule was relaxed, would become -members of the Service. ^

Whether the vacancies were in the pennanent strength or in

the temporary cadre is irrelevant because none of them., is

reverted oh the ground that no more vacancy is available".

The appellant and those similarly situated were recruited by

promotion during these years in excess of the quota as;

provided in the rules. The recruitment having been done for

meeting the exigencies of service by relaxing the rules,

including the quota rule, the pjomotion in excess of quota'

would be valid. Once the recruitment was legal and valid,

there was no difference between the holders of permanent

posts and temporary posts in so far as it related to all the

members of the service. Persons'recruited to temporary posts

would be members of the Service.

..7/
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7. In Janardhana's case, the Supreitie Court took note

of the fact that the quota .rule was wholly relaxed between

1959 and 1969 to suit the requirements of service and

observed that no effect can be given to the seniority rule

which wholly interlinked with the quota rule and cannot exist

apart from it on its own strength. This was implicit in the

seniority lists prepared in 1963 and 1967-68 in respect of

Assistant Executive Engineers which were drawn up in

accordance with the principle that continuous officiation

determines the inter se seniority. It was observed that the

aforesaid two seniority lists were legal and valid and drawn

up on the basis of the principle which satisfied the test of

Article 16 and that they must hold the field. The Supreme

Court further observed that the 1974 seniority list was

liable to be quashed on the following grounds:-

"The criteria on which 1974 seniority list is

founded are clearly illegal and invalid and this stems from

a misunderstanding and misinterpretation of the decision of

this Court in Bachan Singh's case. It also overlooks the

character of the appointments made during the period 1959 to

1969. It treats .valid appointments as of doubtful validity.

It pushes down persons validly appointed below those who were

...8/
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navar in s©".-ice and for reasons which wa cannot apprsciate,

it is bsina mads effe<;:rti\'e fnart 1951, In our opinion- there

aas no justification for radr^wina the seniority list

aff6«:^jriq parsons T-ecruited or prariot«5d prior to 1969 when

the roles actpjirsd statutory character".

8, ' With mqajTl to ths prayer of the appfSilant tor a
direction to quash the panel for piTsmotion dated Januar"y 13.

1975 of 102 officers on the qround that it was dra'^. up on

the basis of the impuoned seniority list in which ths

appellant and several similarly situated Assistant Executive

Encjinesrs Pi-c^^fDt.ed ^'sy barf< in 19S2 onvards did not find

thsir place and were-, therefore, not treated as being '^thin

the zone of proTsotion. the Supreme Court obssrvsd in

Janardhana's case that this relief must follow as a necessary

corollary- The Supre,T)s Court obssr'.?ed that a fresh panel for

prc4rtot3.on will haye to be draws up consistent vjith ths

seniority list of 1963 and 1957 "because it was not disputed

that pro^TOtion frojri the csdre of AEE to Executive Engineer is

on the principle of seniority-ojm-merit". The appellant had

souqht interisTi relief by '̂ ^ay of injunction rsstraininq the

respondents not to promote any orte on the basis of the panel.

The Supmrns Court declined to arant such relief "because

Gxiaencias of ser/ice do demand that the vacarR-::iss have to bs

filled". In order to protect the interest of .the aprellant

and those similarly situated, it was made clear that "any



promotion given subsequent to the, date of the filing of the

petition in the High Court must be temporary and must abide

by the decision in this appeal. Thereforej consequent upon

the relief being .given in this appeal, the promotions will

have to be readjusted and the case of the appellant and those

similarly situated will have to be examined for being brought

on the panel for promotion".

9. Some direct recruits through examination filed

"review petitions in the Supreme Court which were dismissed

(CMP Nos. 8727-31 of 1983 - Madanlal and Others Vs. U.O.I,

and CMP Nos, 985'6-61 of 1983 - O.P. Kalsian S Others Vs.

Union of India). Contempt petition filed in Janardhana's

case was also dismissed(CMP Mo.25406 of 1984). Thus the
\

judgment of the Supreme Court in Janardhana's case is final

and binding.

10. An important issue raised, in the litigation

before us is whether promotion from the cadre of Assistant

Executive Engineer to Executive Engineer is on the ,principle

of seniority-cum-merit

merit-cum-seniority.

or on the principle of

...10
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11. Broadly speaking, there are two methods for

promotion known to service jurisprudence - selection method

and non-selection method. The relative importance of

seniority and merit would depend on the method specified in

the Recruitment Rules. The relevant decisions of the Supreme

Court on the subject may be summed up as follows:-

(i) In Sant Ram Sharma Vs. State of Rajasthan, AIR

1967 SC 1910, the Supreme Court observed that it is a well

established rule that promotion to selection grades or^

selection posts is to be based primarily on merit and not on

seniority and' that when the claim of officers to selection

posts is under consideration, seniority should not be

regarded except where the merit of the officers is judged to

be equal and no other criterion is, therefore, available.

s

(ii) In State of Mysore Vs. Syed Mehmood, 1968 SLR

333 at 335, the relevant rules provided for promotions to be

made by selection- on the basis of seniority-cum-merit. The

Supreme Court observed that selection will be on the basis of

seniority subject to fitness of the candidate to discharge

the duties of the post from among persons eligible for

promotion. ' It was further observed 'that "where the promotion

is based on seniority-cum-trierit, the officer cannot claim

promotion as a matter of right-by virtue of his seniority

alone. If he is found unfit to discharge the duties of the

higher post, .he may be passed over and an officer junior to

him may be promoted".

..11/-
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(iii) In Janki Prasad Parimoo Vs-. State of JSK,

1973(1) see 420 at 431, it was observed that "selection means

that the man selected for promotion must be of merit. Where

promotion is by seniority, merit takes the second pl^ce but

when it is a selection, merit takes the first place and it is

implicit in such selection that the man must not be just

average".

(iv) In Union of India Vs. M.L., Capoor, 1974 SCC(LSS

5 at 24-25, the Supreme Court has considered the meaning of

' the service rule which stipulated that the selection for

inclusion in the select list shall be based on merit and

suitability in all respects with due regard-to seniority. It

was observed that "what it means is that for inclusion in the

list, merit and suitability in a-Tl respects should be the

governing consideration and that .seniority should play only a

secondary role. It is only when merit and suitability are

roughly equal that seniority will be a determining factor,

or, if it is not fairly possible to make an assessment inter

se of the merit and suitability of two eligible candidates

and come to a firm conclusion, seniority would tilt the

seale".

(v) In State of Kerala Vs. N.M, Ihomas, 1976

SCC(LgS) 227 at 252, the Supreme Court observed that "with

regard to promotion the normal principles are "either

merit-cum-seniority or seniority-cum-merit.

Seniority-cum-merit means that given the minimum necessary

merit requisite for efficiency of administration, the senior

though the less meritorious shall have priority".

..12/-
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(vi) In D.K. Mitra Vs. Union of India, 1985 SCC(LSS)

879, the Supreme Court upheld the validity of promotions made

on the basis of merit to the grade of Divisional Medical

Officers. The rules were amended to provide promotion by

non-selection method (i .e. seniority-cum-suitability). It

was held that promotions and appointments made under the new

rules cannot affect promotions and appointments already made

under the unamended rules.

In R.S. Dass Vs. Union of India, 1987(2) SLJ

(SO 55 at 63, the Supreme Court observed that "where

selection is made on merit alone for promotion to a higher

service,selection of an officer although junior in service.in

preference to his senior does not strictly amount to

supersession. Where promotion is made on the basis of

seniority the senior has preferential right to promotion

against his juniors but where promotion is made on merit

alone, senior officer has no legal right to promotion and if

juniors to him are selected for promotion on.merit the senior

officer is not legally superseded. When merit is the

criteria for the selection amongst the members of the service

no officer has legal right to be selected for promotion,

except that he has only right to be considered along with

others". (9^-^

..13/-
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(viii) In State Bank of India Vs. Mohd. Mynuddin, 1987

SCC(L&S) 464, it was observed that "whenever promotion to a

higher post is to be made on the basis of merit no officer

can claim promotion to the higher post-as a matter of right

by virtue of seniority aTone with effect from the date on

which his juniors are promoted".

(ix) In S.B. Mathur Vs. Chief Justice of Delhi High

Court, 1989 SCC(L&S) 183, it was observed that where

selection is to be based on merit, seniority can be taken as

a relevant factor for limiting the zone of consideration

provided that this is not done so rigidly as to exclude a

proper selection on merit being made. The minimum

eligibility qualifications has to be kept distinct from the

zone of consideration and even if there are a large number of

candidates who satisfy the minimum eligibility requirement it

is not always required 'that they should be included in the

zone of consideration. .

(x) The distinction between the method of promotion

by selection and of promotion on the basis of

seniority-cum-merit has been noticed in the case of R.S.

Raghunath Vs. State 6f Karnataka, 1991(2) SCALE 808.

CT^

-...14/-
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12. According to the relevant Recruitment Rules

notified in January, 1970, the post of Executive Engineer is

a "selection post". The applicants in some of theae

applications have referred to other organised Engineering

Services where the corresponding post in the senior Class I

scale is non-selection post. Even in the Surveyor cadre of

MES, the post of Surveyor of Works which corresponds to that

of Executive Engineer is treated and described' as

"non-selection post". Thus according to them,, the

description of the post of Executive Engineer as "selection

post" in MES was an erroneous departure from the normal

pattern of promotion in corresponding post of other

equivalent organised services. The respondents, have argued

that any reference to other organised services as well as

Surveyor Cadre of MES either in matter of duties or in'matter

of promotion to the post of Executive Engineer has no bearing

on the case as promotions to the grade of Executive Engineer

in MES are made on the basis of the statutory recruitment

rules which classify the post as a "selection post".

13. The applicants have relied upon the submissions

made by the Department itself before the Estimates Committee

of Parliament to the effect that one of their chief aims is

to bring some parity in promotional prospects in the MES with

...15/-
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those prevailing in other Engineering Departments like

Railways and the CPWDCVide 25th Report of the Estimates

Committee, 1981-82). The Department had submitted a Cadre

Review proposal to the Government in 1980-81 in which it was

stated that the post of Assistant Executive Engineer was

functionally a training post.. According to the applicants,

this indicated that promotion to the next higher grade i.e.

to the post of Executive Engineer was to, be made on the basis

of seniority-cum-fitness

14. As against the above, the respondents have

contended that no decision had been taken by the Government

at that point of time to make the post of Executive Engineer

a non-selection post to be filled on the .basis of seniority

only. They have' also denied that the post of Assistant

Executive Engineer has been accepted to be a training post.

15. Another point urged by the applicants is that the

Third Pay Commission had stated in Para 6 of Chapter XIV of

its report that the junior grade in organised Engineering

Services serves as a training and preparatory period before

promotion to senior scale after five to six years. According

to them, the above recommendation has been accepted by the

Government. In this context, they have relied upon the

judgment of the Supreme Court in Purshottam Lai Vs. Union of

India, AIR 1987 SC 1088.

...16/-
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16. As aqainst tha Bhqve. the- respondants have stated

that ths i-Bport. of the Third Pav Cfcirsnission doas not contain

any i-ecx^frsnsndation for niakina the post of Exs^Jtive Er/ainesr

a nor.-3slsction post to bs filled by saniority-ojm-fitness

and. thsrafora, the ouestion of its acsrsptancs doss not

arise. Accordinq to thsm.Pijnjshottam Lai's case is not

applicable to tha facts and circumstancsss of trse easa.

17^ Ths rulincj in Janai'dhana's i..ass principally

rslatad to the br^kdo^ of trie quota-rota rule and ths

enunciation of the principls that contxnuous oj. iicj,ai_ion

datSi^iTjinss inter ss seniority of direct recniats and

prc?»3tses. Accordinqly.. the Supreme Court set aside and

quashed tlis seniority list dated 14.6.1974 and upheld the

validity of the seniority lists of 1963 and 1967/68. The

Supreme Court further ŝet aside and quashed the panel for

prc^notion in respect of 102 officers on the basis of the
%

seniority list of 1974. As reqards proirt-otions nsde

subssKTiJant to the tilinq ol" the pet5,tion xn the f-iioh Court,

it was directed that the same would bs subject to the

decision in Janardhan's case and must be readjusted by

di3'idnq up a fresh panel for prcsiotion keepinq in view ths

1963 and 1967/68 seniority lists of Assistant Executive

anqineej-s in ti)e liqht of the obser'.'ations contained in the

judc^^nt- The Suprsma Court did not specifically consider

...17/-
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the question as to whether the promotion frotn Asstt.

Executive Engineer to Executive Engineer is to be on the

basis of selection method or non-selection method, though it

has made an observation in para 37-of the judgment that "it
»

was not disputed that promotion from the cadre of AEE , to

Executive Engineer is on the -principle of seniority

-cum-merit". Apparently, the above observation was made

without regard to the the relevant recruitment rules of 1970

dealing with the selection method to be followed for

promotion from Assistant Executive Engineer to Executive

Engineer.

18. The respondents have mentioned in some of the

counter-affidavits filed by them that the method followed by

them for promotion to the post of Executive Eng-ineer ts

seniority-cum-merit in some paras and merit-cum-seniority in

some other paras.. This is hardly relevant as the matter is

to be governed by the relevant recruitment rules. The

relevant recruitment rules of 1970 classified the post of
V

Executive Engineer as "Selection Post". In view of this, we

are of the opinion that promotion made by adopting the

selection method cannot be faulted on legal or constitutional

grounds. During the hearing of these matters, our attention

was drawn to the recruitment rules for the post of Executive

Engineer notified on 13.6.86 which again classify the post as

"Selection Post". The ' recruitment rules of 1986 were,

...18/
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however, superseded by rules notified on 9.7.91 entitled the

Indian Defence Service of Engineers(Recruitment and

Conditions of Service)) Rules, 1991, according to which the

post of Executive Engineer is to be filled upto

the extent of sixty six 2/3 percent by promotion from the

grade of Assistant Executive Engineers on non-selection basis

and of thirty three 1/3 percent from the grade of Assistant

Engineer on selection basis. The amended rules of 1991 shall

come into force on- the date of their publication in the

official Gazettee which is 9.7.1991. In other words, the

amended rules are only prospective and not retrospective in

operation and would not govern the filling, up of the

vacancies prior to 9.7.1991. That being so, the amendment of

the rules have no relevance to these applications before us.

19, As observed above, in terms of Para 37 and 39 of

the judgment of the Supreme Court in Janardhana's case, any

promotion given subsequent to. the date of filing of the

petition in the High Court in 1979 will have to be readjusted

and the case of Shri Janardhana and those similarly situated

will have to be examined for being brought on the panel for

promotion. A fresh panel for promotion will have to be drawn

up consistent with the seniority list of 1963 and 1967 in

view of the fact that the Supreme Court had quashed the panel

for promotion dated 13.1.1975 of 102 officers on the ground

that the same was drawn up on the basis of the impugned

seniority list of 1974 which had also been quashed.



.19.

2®- We are, therefore, of the opinion that the action

of the respondents in reviewing the promotions made upto the

filing of the petition in the Karnataka High Court and in

preparing fresh panels of promotions after such review and

subsequent periods was truly in implementation of the

directions of the Supreme Court in Janardhan's case.

Promotions made' on the basis of the impugned seniority list

of 1974 had been quashed by the Supreme Court in Janardhan's

case. Promotions made after the filing of the petitions in

the Karnataka High Court have been held to be subject to the

outcome in Janardhana's case. Therefore, the readjustment of

promotions, referred to in Janardhana's case,does not

necessarily mean that those who have already been promoted

should not be disturbed in their existing positions in the

panel of promotion regardless of the merit as adjudged by the

DPC on the basis of the seniority lists of 1967/68. The

purport of the judgment in Janardhana's case is that the

entire exercise of making promotions to the post of Executive

Engineers should be undertaken afresh on the basis of the

1967/58 seniority list in the light of the observations

contained in the judgment. Whether or not it would be fair

and just to reyert those who had already been duly promoted

as Executive Engineers, after the lapse of a few years, while

drawing up fresh panels for promotion pursuant to the

directions of .the Supreme Court in Janardhana's case is an

entirely different matter, which will be considered later in

the course of this judgment.

X.

..20/
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21. , The DPCs for 1976, 1977 and 1978 were held on the

basis of the seniority list issued in June, 1974 which had

been set aside ' and quashed in Janardhana's case.

Accordingly, Review DPCs for the original DPCs held in 1974,

1976, 1977 and 1978 were held from 28th May to 31st May, 1984

and 30th July to 6th August, 1984 in. which those persons who

were eligible' as on the date of the meeting of original' DPC

were considered. All the persons who were eligible at that

point of time .as per the seniority list upheld, by the Supreme

Court were considered. As a result thereof, revised panels

. for promotion to the~Grade of Executive Engineer in

replacement of the panels recommended by the-original DPCs

held in the years 1974, 1976, 1977 and 1,978 were - issued.
/

These panels were recommended by the review DPCs on the basis

of the 1967/68 seniority .list which was held to be valid by

the Supreme Court.

22. - D'PC for fiTTing up of the vacancies of 1979 and

1980 was held in June, 1985 on the basis of the seniority

list of 1967/68 circulated' on 19.11.1984 after deletion of

such persons as had been promoted on the recommendation of

Review DPC. The respondents have stated- that there was no

need to make any additions to the seniority list of. 1967/68

at that stage because the zones of consideration for the

number of vacancies of - 1979 and 1980 were fully covered \Sy

that 1ist.

..21/-
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fin ing up the vacancies of 1981 to 1984

was held from 19th May-to 22nd May, 1986 as a result of which

panel of 216 officers was published on 13th June, 1986. The

DPC had before it the seniority list circulated in 1985

containing additions to the seniority of 1967/68 in respect

of such officers as had joined service -from 1969 onwards and

those left over from the said seniority list after filling up

the vacancies of 1979 and 1980 by the persons recommended by

the DPC held in June, 1985.

The Tribunal would not ordinarily.interfere, with

the proceedings of the DPC which is chaired by a Member of

the UPSC, unless there is evidence on record to indicate that

they were vitiated by unfairness- or arbitrariness. There is

no such evidence on record in these appl ications before us.

25. Some of the applicants have argued that according

-to the recruitment rules of 1970, promotion to the grade of

Executive Engineer is to be by a Group 'A' DPC consisting of

(a) Chairman/Member of the.UPSC (b) Joint Secretary (PSW),

Ministry of Defence and (c) .Engineer-in-Chief. In the

instant case, the Joint Secretary (PSW) did not attend.

Engineer-in-Chief also did' not attend the meeting and in his

place one Maj. General J.P. Sharma attended the meeting.

...22/-
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Thus, the very constitution of the DPC was wholly illegal and

unsustainable. Apart from this, the DPC did not sit'for more

than 4 days . It purported to have scrutinised a large

number of confidential reports in such a short period,

leading to the inference that the scrutiny was made in a

mechanical manner.

25. The respondents have denied the aforesaid

contentions and allegations. According to them, 3oint

Secretary(P&W) did not attend the meeting of the DPC but. it

• was because of his other urgent preoccupation. Major General

3.P. Sharma who was officiating Engineer-in-Chief and who

belonged to the MES attended the meeting. The DPC was

presided over by a member of the UPSC and being experts in

the job, there was nothing strange in doing the job in 4

days.

27, In Union of India Vs. Somasundaram, AIR 1988 SC

2255, the Supreme Court has upheld the validity of the Office

Memorandum No.22011/6/76-Estt.D dated 30.12.76 issued by the

Department of Personnel according to which "the proceedings

•of the Departmental Promotion' Committee shall be legally

valid and can be operated-upon notwithstanding the absence of

any of its members other than the Chairman provided that the

member was duly invited but he absented himself for one

reason or the. other and there was no deliberate attempt to

exclude him from the deliberation of .the. DPC and provided

further that the majority of the members constituting the

Departmental Promotion Committee are present in the meeting .
.23/-
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28. From the relevant file of the respondents, we

have seen that though they had initially informed the UPSC

that the Joint Secretary (P8W) and Lt. Gen. R.K. Dhawan,

Engineer-in-Chief would attend the meeting of the DPC to be

held from 19.5.1986 to 22.5.1986, the Jt. Secretary informed

on 19.5.85 that he was not attending the meeting due to

preoccupation. As regards Lt. Gen'. Dhawan, the

Engineer-in-Chief's Branch informed the. Ministry of Defence

on 16.5.1986 that he was required to proceed to Jaipur for

some urgent operational requirements and that Maj. General

J.P. Sharma, Officiating Engineer-in-Chief would attend the

DPC. . -

\

29. In view of the above, the absence of the Joint

Secretary(PSW) at the meetings of the DPC would not vitiate

the proceedings. Major General Sharma who was off.iciating

Engineer-in-Chief and who belonged to the MES was not

incompetent to participate in the deliberations of the DPC.

As the majority of the Members were present, we are of the

opinion that the proceedings of the DPCs cannot,be said to be

invalid or unconstitutional.

30'. Some of the applicants have argued that relative

assessment was not on the basis of equality. While some have

been adjudged on their performance in the post of Assistant

Executive Engineer, some others like the applicants have been

...24/-
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also adjudged in the higher post of Executive Engineer. In

this context, they have relied upon the' judgment of'the Full

Bench of this Tribunal dated 29.10.1991 in OA 306/1990 and

connected matters - S.S. Satribus and Others Vs. Union of

Jndia and Others. In our opinion, the aforesaid decision of

the Full Bench and other decisions cited before us are

distinguishable. In our opinion, where promotions are to be

made by selection method, as in the instant case, it is

entirely left to the DPC to make its own classification of

the officers being considered by them . for promotion,

irrespective of the grading that may be shown in the

confidential reports. It -is for the DPC to consider the

confidential reports as a whole in this regard.

31. The applicants have stated that no supersession

took place in the selection made in 1985 but there was large-

scale supersessions in the selection made in 1986. The

.respondents have stated that-selections in 1985 and 1986 were

made on the basis of the same selection method and that it

was a matter of chance that there were no supersessions in

the selection made in 1985. In our opinion, the proceedings

of the DPCs chaired by Member of the UPSC cannot be

invalidated on the ground alleged by the applicants.

32.' There is, however, another aspect of the matter.
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Some of the applicants had been duly promoted to the grade of

Executive Engineer on the basis of the seniority which

existed at the relevant time and before the Supreme Court

delivered its judgment in Janardhana's case. These seniority

lists have been redrawn or updated in the light of the

judgment of the Supreme Court in Janardhana's case. In our

considered opinion, justice and equity require that

those who have already been promoted shall not be reverted

and they shall be accommodated in the grade of Executive

Engineer so as to protect the pay and allowances and the"

increments drawn by them in the said grade. Their pay and

allowances, should be fixed accordingly. They would also be

entitled to increments in the grade of Executive Engineer

from the respective dates of their initial appointment in the

grade of Executive Engineer. Their further promotions shall,

however, be made on the basis of the seniority lists

prepared by the respondents pursuant to the judgment- of the

Supreme Court in Janardhana's case and in accordance with the

relevant recruitment rules.
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\

33- In the abov^ teckqroiind, msv cjonsidsr OA

414/19SS by S/Shri T.K. Dutta and Dsvendra yadsv 'ahile

working as Assistant Executive E^in^rs in the Military

Enqinserinq Service (MES) under the Ministry of Defence. The

applicants have pray^ for the follcadinq reliefs:-

To issue appropriate order or prders, direcjtion

or directions:

(i) quashinq the seniority list tes^ on the draft

seniority list dated 12th March, 1985:

<ii) declaring that the appointn^nts of

Superintendents Grada-I (C.H. ) prior to 1969, aho were not

holding Engineering degree, as void, ill^al, arbitrary and

tsnconstitutional:

(iii ) d^laring that the incumtents holding the post of

Assistant i^ioinear cannot be inducted into the cadre of

Assistant Executive Engineer?
V
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(iv) dir?K;tina t.hs respondents to pmpam the

seniority ii.st i.n 3txx>rdanc^ with the ex:i.sti.na GovsrTirnsrrt

instn.)ct.ions;

deelarlna that the Assistant Enqineers carmat ba

cor>3i.der-ed for t,hs posts of Exaca.rt,ivs Engij-iears and If anv

rXT^ha. b.®n -held, it . void to the extent that it had

considered the nanies of Assistant Eiraineers: and

(vi) rB&Mrdm the rsspondents frm making
prorvrotions to the post of &ceca.)tive Er-iQ:i.ne5er of any Assi.stant.

Encjineer ..ho ar.® not eligible to be prc^noted to the r»st of

bXiisciJtiv© s;nai.ni:ser ti'ie names of wi-iO!-n l-iav© been shown in the

d.icilL Sfciniority l3,st of SIxecutive Engineers dated 12th Mgisrch.

1985.

other and further order or orders,

di. rirx.rLi.on or' di.reoti.oi'is to rnest the ends of iiist:i.ce.

34. Applicant Wo. 1, shri T.K,. Dutts vas initialIv

n^oriiited as Assistant Executive Engineer in MES on the basis

of eompetititve examination held in W?h. j-te joined ser'vice

on 10.12.1976. Applirant Wo.2„ ShriDevendra Vadav joined
service as Assistant Executj.ve Engirvser on 17.07.1980 on the

hiisis of the cofnpetitive examination held in 1979.
\)

..28/

>3



.28.

35- !?eferr;i.r!C! t.o tiie judqiTient of the Suprsnta Ctoiirt in

Janardhana's csss, the ai^plicants have stated that the

Memorandum dated 22.12 ♦ 1959 issued tay the Mi.nistry of Horns

Affairs vjas riot 'hrouqht to the notic© of the Sijprsns Court

but the <xmrt had qxvm-i d:i.scrsti.on to the GoverniTient. to

deterrnine iii new pri.riciple for inter- se seniority of a person

telonciina to the same servi.c;e or a cadre. While csansiderinq

the seniority lists of 1963 and 1967 the court was faced only

with the qi.)esti.on wl-ietiier- the cri.teria applied for-

dstenraninq -the seniority lists -was vali.d or riot. The court

did not. qo i.rrt:.o the faci:;:L5al mi.s'takes whi.ch exis'ted i.n 'these

Juniority lists. The Supream© Court did not qo into question

WiiSJther 'there were uriqua],fi.'fi.ed Superi-nta-fttents GrBde-I and

were pr-ornoted ta 'the post of Assi.stant f&scjijtive Enqi.neer or

riO't,. It was next brxDUOi'it to the natixisa of the Supreme Ctourt

that many of the ' Sijgferin-tendents Grade I -who w&re promoted

•fX) the post of Assi.starrt Exii:s:a.)'tive Ent^ine^ar were not holdinq

the Graduate Degree of Eriqineer'inq. They -were di.plorna

holders and were unqualified. The applicants have arqued

that an'v- proi'i'K'3'ti.or^s rresde prior' to the Rules of 1969 of the

Suf:ieri.'('-!te'nden'ts (Srads-I who not i'loldi.nq the q'rad'Lsate

dear®® of Enni,neeri.nq specially whe'fi these pj'omatees were not

outstandinq and their promotica-i was made with the approval of

the LJPiiC; l-iad to te takis-i i;!s fort.ui.toi.js. Thev I'lave to qi."ve

w;3"y "to ti'ie -eliai.b].e vssrsons wi'io cot.!ld be recri.ii.ted to the

i:»st of Assistant Enqineer either directiv' or by pr'Ofi'iOti.ai.
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36, Accorfina to the applicants, Supsrintandents.
_^GrBde-...i who wsm tq the post of Assistant Executive.

Snqinssr on 3d. hoc basis in the year 1973 and who were
rsgularly absorbed to the post erf Assi.stant Enaineer conid

not be prornoted to ti'i® post of Exeaxtive Ei'ioi.nesr.

' The :respoi.dent.s have rBfuted the aforesaid

• c»nter>ti.ons i.rs ti'isir- oo,.jnter arfidav:i.t. They have stated

tl-jat the inclusion af mrsans of 1972 DPC: :i.n trrs sei^iority
list was challencjed by one Shri G.S. ' Bhatia as Assistant

^ &>«::i.neer :jn the telhi High Q;>urt (CWP 2059/19S4) which was

c1isffd.sssd. si-iri. srsatia was a Supsri.ntendent 8/R Grade I, wfio

sups^rsedsd in t}ie 1972 DR:. ^me applic^^nts who wer®

r'&x:;rin.ted m l9'/b and 1979 r-est:sex:;tively rannot challenqe the

seniority list of pre 19S9 period.

t'̂ ^scKsndents have stated that a Group 'b'

cadres, i.e. „ Assistant Enaineer wsss created on 1.2.1977 by

cx>rvvsr-3i,on cxf the exi.stina Group post of Superintendent

I (Charne Holder). !rhe persons included in 1972

ps3nel were placed iji the reqular panel of Assi.starvt Er«i.nsers

bit ti-iey conti.nued to as- ad rsoc Assistant Executive

fy-iaineers. Them am no ad hoc Assistant Execi.5tive Enqineers

at present :in ths i:)epartrfient. The persons "selected in 1972

DBJ under the Chairyrianship of Member, SJPSC are eliaible for

prornoL:jx>r) aqainst the vacancies pertain:j.nQ to the Assistant

ExsiCJUtive Engineers aiiata..
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rssporrferiits jiave further statsK^ t^iat ' the

r6K::;n.n.trvti;srit fiiies ot 1970 have hssisn suDersec^ssd. vide the

r®cn.!it.mtfijnt rtilss dated 13.06.. 1986. As rier the new rales,

teth Ass;;istant Executive Enqijieers and As^^istant Ena:i.y>ssi-s

are elioible for pmrrKStion.

MP 591 of 1991, the applicsants have submitted

that sx-cadre r«5rso]~is r-ecnjited oiitsids the recnii/tmer^t rules

cannot be encssdr^J in- the ssnior-itv list of Assistant

o:x«K:;utive s;nair>e€>rs of the service. The applicants have been •

denied prornotion due to :lllegal seniority list of Assistant

I3;xecs.it.:iv6 a-rai.neers.

our opinion,, the renularisation of the

serviciss of 40 persons wfio wem intiallv selected for ad hoc

appoirrtjnerrt sjs Ass:j.sta)"it Execut:ive Enqinwiers bv a duly

coi'^sti.t5.rted DPC whicl-i met 1972 cannot be faulted on ].ea3l

and consti tutional arrajnds. We see rso leqal infinoitv irt tim

irro,!qned seniority list of 1985. The appliccsnts wraild te

entitled to he cc>nsi.dered for profrioti.on to the qrade of

Executive Enqineer only on the basi.s of the 1985 seniority

•list., Jn the facts .and ci rcvjmstarjces, w& hold that the

apjplicants ara . not eivrtitled to the r?3liefs souqht^by thefn.

The application alonq with MP Mo.591 of 1991 is accordinqly

di.snr.i.ssed. Ther'e wil.i. fcse no order as to cs'^sts.

/->, a.'
(B.N. DIG[.!WD1¥.«U:.,) (P.K. K.ARTHiS,)
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