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The relief that is claimed in this application filed by a j

Chief Medical Officer is for granting him the Selection Grade pay in I '
I

'' • ' i
the cadre of Chief Medical Officer with effect from 1-1-1983. It is ' •

I

I
I

admitted that'he was promoted to the Selection Grade with effect from ' i
I I

i
1-6-1985. It is alleged by him that as on 1-1-1983, a uacancy in

'I
, -

the Selection Grade was auailable and that he had fulfilled the ! '
' ' I

eligibility conditions for promotion to the Selection Grade as j
!

prescribed in the Central Health Seruices Rules, 1982, for short ;

1

•»'i;he^ Rules'.

2. The respondent contends that though the applicant ;

fulfilled the condition^ of stagnation for promotion to the

Selection Grade, on 1-1-1983, as Dr.S.B.Roy Choudhury, senior to the

applicant as Chief .Medical Officer was appointed to the Selection
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Gradp only with effect from 1-6-1965, the applicant was also

appointed to that grade ea±;t with effect from that date,

3, After hearing counsel on either side, we are satisfied

that the claim of the applicant is well-founded. The Rules provide

for the manner of appointment to the Selection Grade. It is

contained in Clause (ii) of Sub-rule (8) of Rule 4 of the Rules,

It is as follows;- *

"The appointment against the post of

Chief Medical Officer Non-functional Selection Grade

shall be made on non-selection basis if the officer

in the post of Chief I'-ledical Officer (Rs, 1500-2000)

has reached maximum of the scale and has stagnated

for not less than two years after regular appointment :

to the post." ,

It is clear from the Rules that the appointment against the post

of Chief l^ledical Officer, Non-functional Selectiort Grade, is to be

made on non-selection basis and that the two eligibility conditions

are that the officer should have reached the maximum of the scale

of pay of Chief Tledical Officer, namely Rs.l500-200(^and should

hav/e stagnated for not less than two years after regular appointment

to the post. It is admitted in the reply of the respondent itself

that the condition regarding stagnation is fulfilled by the

applicant with effect from 1-1-1983,. That the applicant reached the

maximum of the pay scale i,e,, Rs,2G00/- on-1-1-1981 is also

admitted in paragraph 6(7) of the reply. That there was
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Officj^ Plemorandum that the inter-se seniority of Officers shall

not be changed as a result of their appointment to the Won-functional

Selection Grade. The said clause clearly giues the indication that

the non-promotion of an ineligible senior Bhall nof stand in the way

of the qualified junior being considered and promoted to the

l'.

Selection Grade. - '
M '
^ i

» I

5, In this contextj ii'e would also refer to the decision

of the Principal Bench of the Tribunal in Ravish Gupta vs. Secretary.

I^linistry of Personnel k Training & Ors.' (A.T.R.lQSe C.A.T. 22) wherein

it has been held that euen the senior-most must possess prescribed •

I

qualification before he can be considered eligible for appointment ;

''"V

failing which he must giue way to his juniors who are eligible.

Seniority would be relevant only among persons eligible| it cannot

1

be a substitute for eligibility, much less can it override it in the

matter of appointment to the next higher cadre.

6. It follows that the applicant is entitled to be promoted

to the poat of Chieftnedical Officer Non-functional Selection Grade

with.effect from 1-1-1983 and for the consequential benefits. As

the applicant has since retired from service, his pension and other
L . i

• - I

terminal .benefits are to be re-calculated on the basis'of the above.
I
i

liie direct the respondent to do so. - '

\
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vacancy as on 1-1-1933 is also not in dispute. The question is

whether"in these circumstances on the mere ground that

Or»S.B.Roy Choudhury who, according to the. seniority list, is

above the applicant was, not promoted to the Selection,Grade before

1-6-1985, the applicant can be deprived of his right foj

consideration for promotion and award of the-same.- There ':
IS"

nothing in the Rules to warrant such a,contention. No doubt,

the mode of appointment is by non-selection basis. From that

%

it cannot be said that merely because one who is ^senior has not been

promoted to the Selection Gradey on grounds of ineligibility, the

junior, who admittedly fulfills the eligibility conditions is not

•• to be considered and promoted, • '

4. Counsel of the respdndent 'invited our attention to the

Office Memorandum dated 31-7-19&2 issued by the Department of

Personnel and Administrative Reforms. We do not find anything

therein contrary to the Rules, especially to clause (ii) of Sub-rule (0)

of Rule 4 of the Rules. Actually, the said. Office Memorandum has.-

been issued by way of guidelines for the introduction of Non-functional

Selection Grade in Group 'A' Central Services. Evidently, it

the basis of the same that the statutory Rules have been issued

13-11-1982. Clause^ (d) and (e) of paragraph 3 of the Offici^ ' •

nemorandum have actually been incorporated in clause (2) of Sub-rule (8)

is on

on

of Rule 4 of the Rules. Further, it is provided in clause (g) of
the
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7. The application is allowed as aboue. There will be

no .order as to costs.

(G.Sreedh'aran Nair)
Hember (3)
10-3-1987.

(Kaushal Kumar)
nember (A)
10-3-1987.


