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!
i DATE OF DECISION: 17=7-1987.
REGN, NO. 8.A. 329/86, A
: ' shri Yashwant Singh Tomar cee Applicant
. T : |
’ ' Us, )
Union of India & Anr, . Respondents.
| .
G © CORAM:

Hon'ble Mr, Justice J.D. Jain, Vice-Chairman

For the applicants Shri Rgl, Sethi, Advocate.

| ‘ : Hon'ble Mr, Birbal Nath, Administrative Member,
For the respondentss Shri NS, Mehta, Sr. Standing Counsel.,

. ' JUDGMENT
: (delivered by Mr, Birbal Nath), :

: fhe applicant, Shri Yasﬁwant Singh Temar, was
gpﬁbintéa.as Junior Enginéer (Civil) in C,C,W., All India Radio,
subQDiQision, Kota, vide order dated 6th May, 1985 (Aﬁnexure I1)s
The said order regds aé under §=—

"Reference Superintending Engineer (C), CCu,

- AR, (Delhi Circle), Memo. No. SE(C)1(2)/83-S/4542--44
dated 18,1,1985 Shri Yashwant Singh is appointed as
Junior Engineer {Civil) in CCW, AIR, Sub Division-Kota
under Jaipur Division in an officiating capacity w.e.f,
19.2.1985 (F.N.) in the pay scale of s, 425-15-500-E8—15~
560-20-~700 plus allowances as admissible under the rules

, until further orders subject to verification of his

i _ character and antecedents.,

‘ Shri Yashwant Singh would be on prchation for
. - two years wie.f. 19,2.85 (F.N.)"

{ , The applicant's services were, howsver, terminated on 29th January,
! :
t

|
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o 1986 undér Rule 5 of the antral Civil.ServiGES‘(fémporary
--u}Sefbice) Rules, 1965 (fort short called ‘thg Rules') (Annexure I).
Per his application filed.before the Tribunal in May, 1986_under |
Sact;on.fQ of the,Aqministrative Tribunals Act, 1985, the applicant" !
ﬁas challenged the imhugned termination order on the ground th%t - .
he had been_recruiteq to the post.ffom open coﬁpetition after his
SpoﬁsorShip by the Employment gxchange and his appointment was
regular with a probation for two years and that Rule 5 of the
® /"“E‘J ’ .Rules is not épplipable f‘of termipation of‘lservice- in the tase of
persons on prebation vide Government o% India, Ministry oleoma
~ Affairs, Office Memorandum No. 4/10/66-Estt.(C) dated 26th
August, 1967. and the termination of his services was in viclation
of Article 311 (2) of the Constitution. The learned counsel for the
applicant Fufthe: arguedVéffthg bar that though the termination
« - | order had the semblance of being innocuous but, in reality, this
| 7 : - . - -
or?er of termination simplicitqr wgs'punitive and had CaS? stigma upon
the applicant witﬁout>afforﬂing.him an opbortunitylof hearing.
: 2.A . . It is the'case of thg,feépondents that the_applicant
was abpbinted a§ Jhﬁior-Engineer (Civil) in an offidiétiﬁg capacity
';n probatioﬁ for two years with effect from 19th Fepruary,~1985.
fhey maiﬁtained that the termination of the serﬁices of the applicant
during the probation period under Rule 5.0f the Rules was in order,
}}t was argﬁed on Eehélf éf‘the‘reépondents that “the apﬁlicant being
on probation, his fithgss for coﬁtinUed employment had to be judgedland
having been found unsuitabie, the termination of his serviceé'within the

probation period, wbdeh could be done either in terms of service-

" contract or under Rule 5 of the Rules, which was actually done under this Fu

in this case, was lsgal and valid,
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3. The first contention pressed on behalf.of the applicant

_is that being a probationer, he was having the attributes of a

substantive status as envisaged in Audit Instructions under FoR.9(6)e

The relevant paragraph (c)iof_the said Audit Instructions reads as

under:?

"(c) The status of a probationer is to be considered
as having the attributes, of a substantive status except
where the rules prescribed otherwise,”" ‘

The Audit Instructions, relied qpon by- the learned counsel for the
applicant, do not confer upon a probationer any permanéncy in status
or a right.to hold the post in fhat capacity. It ués further
argued that the.SQruices of the appiicaﬁt could not be. terminated
under Rule 5 of the Rules as he was a.probatiaher and this action
of the reSpondents.wés viélatiue of the Government of India, Ministry
of Home AFfairs 0.M. No. 4/10/c6-Estt. (C) dated 26th August, 1967.
The instructions ﬁf the Government of india, referred to by the
applicant, do lay dpwn that it would be,desjpable to take action
‘undgr the terms of the lstter of appointment, but at the Same.time,
they do not exclude actioh under Rule é(l) of the Rules. Ths
aforesaid D.ﬁ. issuedrby the Government of India, Ministry of Home

Affairs, reads as unders- ‘

"Non-applicability of Rule 5 for termination of
service in the case of probationera/persons on probation.-—
A question has arisen whether this rule should be invoked
also in the case of persons appointed on probation, where
in the appointment letter a specific condition regarding
termination of service withow any notice during or at the
end of the period of probation (including extended period,
if any) has been provided. The position is that the C.C.5.(T.S.)
Rules do not specifically exclude probationers or persons on
probation as such, However, in view of the specific
condition regarding termination of service without any
notice during or at the end of the period of probation
(including extended period, 1if any) it has been decided,
in consultation with the Ministry of Lau, that in cases
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. where such a provision has been specifically made
~ in the letter of ‘appointment, it would be desirable
to terminate the services of the prohationsr/person
.. on probation: in terms of the letter of appointment and
s not under Rule 5 (1) of the C.C.S5. (T.S.) Rules, 1965,"

f}t ‘A piain reading of'éhé above instructﬁqns shows that the action
. ' L S undér thg C.C.S.”ﬁT;S;)'édies in resﬁeé£ of.a probationer is notf
/excluded. "It oﬁiy ment ions that;it would bas desirable tovterminaté
‘the servicés'of a praobationer in‘ﬁérms of letter of appointment and
\ not Ondgr the C.C.5. (T.S. )Rﬁlés. Aé such, we find that the impugned

order of termination is not in violation of tiese inmstructions.

These;instructiohs do not confer any right on the applicant,

The' next argument of the learned counsel for the

applicaht'uas that though the order of termination of the applicant's
services has innpocuous appearance of being termination simplicitor,

l ‘ it was punitive so as to punish the applicant for his trade union

E ‘ howsver, :

r P ‘ - activities, It was/ardued by the learned counsel for .the respondents

- that they had made an overall assessment of the conduct of the applicant

and had come to the conclusion that he wiil not praove a suitzhle

officer and it was, therefore, decided to terminate the serviceas

of the applicadtﬁin the manner in which they had done. No

v

material = has been placed before us to show that the order of

termination was punitive. Though it is well settled now that the

¢

: courts cah go into the motiyes behind an order of "termination
simplicitor, yét such order of tgrmination of services can be
é;ashed only on proved malafides or actionable allegations of
afbitrarihess or misconduct, No material has been placed before

us -to shou that the respondents had acted in a punitive manner

and we do not find that the provisions of Article 311 have been

vioclated in this case, The learned counsel for the respondents
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in this connsction relied on the judgment of the Hon'ble

Supreme Court in the case of Commodorg Commanding, Southern Naval

Area V. V.M, Rajan} wherein it has been held as follows :—

"Jhere the decision to terminate the services

of the servant had been taken at the highest level

on the ground of unsuitability of the servant in

ralation to the post held by him and it was not by way
- of any punishment and no stigma was attached to him by

reason of the termination of his sarvices, termination

could not be said to be vitiated for non-cbsegrvance of

Att. 311 (2). 1970 Ker L3 164, reversed,"

The learned counsel for the respondents also relied, inthis
connection, on the judgment of the Hon'ble Suprema Couzt in the

2 R
case of Union_of India & others v. P.5. Bhatt, wherein it has been

held as followsi=

"Appointment to higher post on probation = Reversion
. to original post -= No stigma cast - Order not by way of
punishmznt even if abusive language used by emplovee against
superiors was motive or inducing factor for passing the
order, Decision of Andh. Pra. High Court reversed.”

It is to be noted that there is a catena of decisions with regard to.
termination of services  of prob=tionere, In _Comdr, Comdg,,Southern *Naval
} .

area Ve AoNs Rajan’(supra), it ws csewed by the Hon'ble Supreme

Court that M"as the respondent was a temporary employes on probation,
it was open tc the employer to terminate his services at any time before

he was confirmed, if thse employer.was satisfied that he was not suitable

for being retained in service,’ In Parshottam Lal Dhimgra v. Union of

. 3
India, the Hon'ble Supreme Court has held as under:

"But if the servant has no right to the post, as
where he is appointed to a post, permanent or temporary
gither on probation or on an officiating basis and whose
temporary service has not ripened intc a quasi-permanent
service as defined in the Temporary Service Rules, the

.

1. AIR 1981 S.C. 965
5. AIR 1981 SC 957,
3+ 1958 S.CR, 828, -
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. 1% termimation of his'employment does not deprive him oft
¢ ." any right and cannot, therefors, by itself be a punishment...
-To 'put it in another way, if the government has, by contract
_express or 1mplled, 0oT,: under ‘the rules, the right to
-terminate the employment at any time, then such termination
:in :the manner provided by contract or the rules is, prima
facie and per ss, not a .punishment and does not attract
the prou1s;ons of art. 311" 2

It is cleal that the termination of services may be founded
i.“’ '\ B . R

within thexéerms of the-cd;tract itself;‘ TheAtermination cannct
be hela to be a punisﬁment nor afféﬁééa bﬁgé stigma and does qot
attréét Article 3{1 unless there ‘areifgqts to shouw that the

order was_plainly by'@ay oﬁ,gpnisﬁﬁen?. Since no such material
has been piéced before us, we hold-that the implugned order of
termination is not‘tainted mith maiéfidés or. bunitive motives,
However, me4have, in order to satisfy our judicial_ﬁﬁnscieﬁée,
perused the releVantﬁofficial file and-we find that the allegations
against thé applicant are of a general nature which haﬁé a difeét
beafing onhhis.fiﬁnéss/suitability for retention on the pdst

e

rather than of specifiqfﬁgture‘which_can be said to be the’

P

foundation or basis for termination of his service.

4., ' “In view of the Foregoing discussion, the application

is found to be withéut~msrit and is dismissed with no order as to

costs,

(BIRBAL NATH)
Member (A) : .
17.7.1987. ° 1771987




