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O.4. W. 315/1986 Date of Decision : 25.09,92
Km. Bhagwanti Mamtani | .oodpplicant
THROUGH
Her Brother Shri I1.J. Mamtani
S,
' Unionof India-& Ors. . +..Respondents
CORAM

IN THE CENTRAL ADMINISTAAT IVE TRIBUNAL @
PRINCIPAL BENGH, NEW DELHI
® % W

For the fppliemnt o« olis . Promila Kumari, counsel

For the ReSponfde'nts <o oS, Nisha Sahay, P Lo Xy
' counsel for. Sh.M.L.verma,
counsel :

1. thether Reporters of local papers may be
allowed to see the Judgeme nt?

/

2. To be referred to ®he Reporter or not? L\'k

JUDGE VENT

The applicant through her brother, Sh.I.J.Mamtani

has filed this gpplication on 2.5.1986 for grant of
pension to the agpplicant, who is the daughter of late
Sh.J.J. Mamtani, retired ‘%Sistant Engincer (Civil) from

the Central Gowvernment on the ground that she is ,mentally‘

retarded daughter of the Said employee. The gpplicant
_has claimed the reliefs ‘that she may be granted family
pension at the rate- admissible under the Rules together with
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de arness and other admissible allowances from 12.5.1978
and for future till her life time. She has also prayed

that the Notificetion No.1{3) EV(B)/74 dt. 30.9.1974

be declared as ultL‘"a’ vires the Coms titution and be

struck down and the applicant be granted compens at ion
by way of interest on the delayed amount of pension due

to her,

2. The facts as stated by the applicant are that she
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is the daughter of late Shri J,J,. Mamtani, who was employed

as Assistant Engineer and worked in Karpur U‘enﬁral
Division, GPWD.., Kanpur till his mtirement in 1969. He
died in 1976. After his death, his widow Smt .Ganga Devi
was getting family pension till herdeath in May, 1978.

The applica_nt has alleged herself to be me ntally subnormal

daughter of 1ate employee and she has been dependent on her
parents till thelr death. After tq parents' death, she
is beingllooked after by her brother, 3hri I.J. ilamt ani
through vaiom the present gpplication has been filed,. The

case of the spplicant is that after the death of her mother

in 1978, she is entitled to family pension as provided under

Rule 54 (5) (iv) of the CCS (Pension) Rules, 1972 as amended
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upto dete. This Rule provides that before allowing the

family pension for life to any such son or daughter, the
appo inting authority shall satisfy that the handicap
is of such a nature as to prevent her from garning a

livelihood and the same shall be evidenced by s

certificate bbtained from Medical Officer not below the rank

of a Clivil Surgecn stating out as far as possible the

‘exact mentsl or physical condition of the child. The

exolanation to the said rule also provides £hat anly ihe
disgbility which men;fésts itself before the retirement
or death of the Gavebnmeqt servant vhile in servicé-shall
be tsken into account for the purpose ef.grant of family.
pension under the said rule. On.30.9.1974, Ministry of

Finance issued s Notification whereby the Central
Clvil Service (Pension) Rules, 1972 wage amended. A copy

of the same is annexed as Annexure A to the application.
In Rule 54 :(6), the following proviso was inserted :-

"Provided that if the son or daughter of a
Wvernment servent is suffering from any disorder
of mind or is physically rippled or disabled so as
to render him or her unable to earn a living even
after attaining the age of 18 years in the case of son
and 21 years in the case of the daughter, the family
pension shall be payable to such son or daughter for
life subject to the following conditions, namely i~

(i) if such son or daughter is one among two or -
more children of the Government servant, the family
pension shall be initially payable to the minor |

{
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children in the order sst cut in clause (iii}

of subwrule {8) of this rule until the last minor
child attains the age of 18 or 21, as the case may
be, eand therzafter, the family pension shall be ‘
resumed in favour of the scn or’' daughter suf fering
from disorder or cdisability of mind or who is
physically crippled or disgbled and shall be
payable to him/her for life;

(1i)if there are more than one such son or daught er
suf fering from disorder or di§abili@y of mind
or who are physically crippled or disabled, the
family pension shall be paid in the following
order, namely :-

.. Aa)firstly to the son, and if there are more than one
son, the younger of them will get the family
pension only after the lifetime of ihe elder;

(b)secondly, to the daughter, and if there are more
than one daughter, the younger of them will get
the family pension only after the lifetime of the
elider; , :

{iii)the family pension shall be pald to such son or
daughter through the guardian as if he or she were
a minors ) .

(iv)before allowing the family pension for life to any
such son or daughter, the sanctioning authority
shall satisfy that the handicap is of such a nature
as to prevent him or her from garning his or her
livelihood and the same shall be evidenced by a
Certificate obtained from a medical officer not
below the rank of a Civil Surgeon setting out, as

far as possible, the exact mntal or physical
condition ef the child, ~

(v) the person recelving the f amily pension as guardian

of such sen or daughter shall produce every three
years g certificate from a medical of ficer ot

below the rank of g Civil Surgeon to the effect
that he or she continues to suffer from disorder

or disablility of mind or conbinues to be physically’
crippled or disabled.® .

\

3. According to the goplicant, she is severe mental

sbormality case since birth which has prevented hep frgé

earning a livelinood. She was born in-1938 and since then

on account of this disability/handicap, she has neither
been able to earn her livelihood nor she is Capable of

@arning livelihood till she is aldve. For the first time

’ L

L) '5'.0




in 1982, 1.e., four years after the death of the mather,

a representation was made to the Executive Engineer,
CPWD, Kanmpur for the gr;?nf. of pénsi-on to the apblicant. On.
this, f.he agplicant was infofmed to correspond on
Lirector Gwneral's office _by quoting fhe reference of

PPC etc; for necessary sction by the letter dt. 20.7.1982.
On 9.6.1983, ‘the applicent made anoi;.her representati@n

to the Chief Enginee’r, CPwD, New bélhi, Northern

Lone encl.esing a mdicai Certifiuate of Gl.B . Pant %iOSpiﬁal
for processing the case;_of family pension 5f the applicant.
He has also a;‘mexed a copy of that certificaté which

goes to show that the applicant is a case of severe

/
mental subnormality since birth. On this the office

Kanpur, Central Division to pro cess the case. On 29.6..1984’:,i

of the Chief Engineer wrote to Executive Engineer,

on behalf of the goplicant, a request was made to Chief

\
|
Controller of Accounts, CPWD for grant of said pension.
|

It spears that a letter dt. 30.10.1984 was replyed by

the Pay and Accaunts Officer by the letter dt. 22.1.1985

in which it was informed that the family pension is net

adnissible to the aplicant as the said medical certificate

was obtained in 1983 more than 14 vyears after the date of

retirement of the employee. It was also ment ioned in that



"The spplicent had, therefore, filed this zpplication for

appllcint at- the age of
letter that a certificate ob‘alned bthhe;L 455 yﬁars

(father)
after the death of the. employﬂe Lis not a valid certlflcate

and it has'also'not beepasigned by the'apprOpriate medical
authority. ép behalf of the goplicant, another
reérésentation was made op'll.3.l985tolthe.Cbntroller
General offAcgounts, Ministry of Fiﬁance. The applicant
was already informediin June, 1984 Ey the impuéned»lefter

that the family pension in this case is not admissible.

the grant of the aforesaid reliefs.

\

4. - The respondents contested the applicatién.llln

the reply it is stated that when the emplovee, Sh.J.J.Mamt-

retired in 1969, there was no éfder to gramt family pensioen
to disabled sén, aaughter or wife. 4s such the
Notifi;afién dt. 30.9.1974 is not applicable in the
piesent case. The said or@érs are gpplicable only te

the Wvernment servantswho were in service on the date of

the issue of the order or retired after this date. The
peint of limitation has also been urged. It is further
Stated that the old records are not available to verify

certain facts alleged by the applicant. In view of this

\

fact, it is stated that the application is not maintainable
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and zlso deveid of merit.

5. I have heard the léarned counsel for the parties

at lengtn and have gone th?augh the rﬁc?:d eof the case.
Firstly, the case is hopelessly barred by time. The
learned counsel for the applicant argued that in the
matter for pension, the limitation will not be attracted.

Tne question came up before the Hon'ble Supreme Court in

Union of India Vs, All India Services Pensionersf
Asspciation, reperted in AIR l§88 SG 501 where the
Hon'ble Supreme Court held that ﬁhe Tribunal was in error
in uéholding that gratuity was payable in accoxdance with
the thifiéation dt. 24.1,1975 to ali those members of
All India Servides, who had retired prior ﬁo 1.1.1973.

As regards pension payable to those, vho had retired
prier to 1.1.1973, the Hon'ble Sﬁprene Court has rejected

the claim of such pensinners in the order dit. 25.4.1991
in L;.i-vil Appe al No.897/87 (Unien of India vs, all Inﬁa
Service Pensionerg'Association & Ors.). The rejection
was on the ground that.the claim was barred by limitation

as the pensioners had sought feliefs on g lagal forum
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after 10 years of the commencement of the benefits. In
the present case, the employee retired in 1969 and he
digd in 1976. The pension was allewsd to the widow
Smt. Ganga Devi, who 'also died in 1978. During the life
tiﬁa of the parents, ne reﬁueéiiwas made by the applicant
threugh har bréther.I.J. Mamtani-. Shfi 1.J, Mamtani
is also an officer of the rank of Supefintemding Engineer,
who is the real brother of fhe applicant. Thus it cannét

be said that the next brother of the spplicant was totally

oblivious oflall the se factsa When he filsd this .
application in 1986, he.o;uld have also filed this
gpplication earlier. During the course of the a;QUments,
it has been revealed that the applicent in her own name
ewns a house in Lajpat Nagar énd that is aléo fetching an

income of mot less than'15.2,000 p.m. But what is material
for limitaﬁi@n is~tﬁat at mo point of time within the
life time of‘parenFs, any request was made by the aspplicant
ner the deceased employee or his wi@@w had madé any such
request. The decessed employee died in 1976 and the
amendment in Rule 54 (6) was inserted'w.e,f. 30.9.1974, Thus

1t cannot be said that the present application can be

considered for the reliefs desired by the spplicant sfter

.
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6. Since this is a case of a mentally retarded ;ady,
$O i‘t.h»as:.also been considered on merit . The learned
counsel for the appvlicant did n@‘t challenge the vire s. of
the Netif icate of 1974 nor she advanced arguments

on -that accourtt ef relief Mo .2 in para 7 o\f the
application has bzen givénl,up. Now the only questien
remains for considgratien of the reliefs fer g'rant of
family pension as per the Extant Rules. Theugh amendment

is “piospective in operation, but the learned c ounsel

‘has relied on the judgement of the Hen'ble Sup reme

Court in the case of D.S. Nakara, 1983 SC P.

Taking a very lenient view of the matter, a certificate

filed during the course of the argumehts, goees go shew

that the applicant is 53 years of age where it is written

that she can do household work and take care of herself.

Her ~I.q. . falls between 50 to 60, Nily mental

Kduli)

- subnormal ity with £ aV@fag@s-ad-éﬁbiti'ver skill was observed, .

This cervti_.ficate hagf been issued by Dr,Mchta of Departme nt,

of Psychiatry, A’Iﬂuié, Mew Uelhi. The said Netif icatien

of 153'74, though not applicable to the case of the dplicant,
yet the gplicant q.‘es et fulfil the cen‘;'iition abselutely

to come up within that Netificatien. The respondents



have rightly rejected the claim of the a;;»plicant on

the greund tﬁat the sybnomal‘ mental disability was never
found to have been menifested during the lif/e j;ime of the
paren‘ts before the Government servant retired or befere

" his c".e'ath in 1976. It'c‘annot.be, there fere, said when
the aéplicant was examined at the age of 53, that she is

mertally retarded since birth. Mental subnermality since

birth certificaste earlier filed by the wplicant in 1983
with the represen atien, was not by a wﬂipetent authority, '
i.e., by a Psychiatrist.- That tee was obtained 7 years

after the death of the Gavernment servant.

7. I have . alse censidered the matter en huminatarian
gr@un-ds,. Eut the appliéant ewns a-hGUSe in Lajpat Nagar
and that she beleng§ to well placed family. She is
unmarried. During the course of hearing, the:bmther ef
the app_licant. was qlS@ present aﬁd he has admitted that

at least Bs.2, 000 pm shall be the rental ir;come of the
‘house. On this ground also, the case is not covered on

the point of huminstarian consideratien. The case is not

coverdd also by the Rules .

g_
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8. In view of the above facts, the present
aoplication is hopelessly time barred and is alse
deveid ef merit and is dismissed leaving the partiss

to bear thelr own cests.
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(J.P. SHAWA)
MEMBER (J)




