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Shri P:k:npauar, Asgistant, Infelligence Sureau,
Mihistry of Home Afféira, per this application under Ssction P
19 of the Administrative Tribunals Act, 1985, has challenged
his transfer frbm Delhi to Bhopal ordered on 21,1,1385 and
relieved from the office on 22nd January, 1985, This order
of trané?:r'was mgdified subsequently to enable the applicant to

avail medical leave at Delhi from time to time, The relevant }

orders are Teproduced below because the applicant has made

allegations of malafides and arbitrariness on the basis of thase

-, orders. - - The order of transfer for the first time was issued on 21.1,1985

(Annexure '8! to the counter affidavit) which reads as unders=-
"ORDER

iy

Shri P.K. Pawar, Assistant is transferred from IS Hgrs,
to SI8 Bhopal with immediate effact.,

Sd/- Assistant Director,

Nos 7/Est/CI/76(124) 225
Intelligence Bureau,
’ ' (Ministxy of Home Affairs)

New -Delhi, the 21.1.1dgas
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About his being relieved,
undgrg-—

, the order (Annex.'CY to the counter) reads as -
"OFFICE CRODER NO,49/1/85 datad 21.1.1985,

Consequent to his transfer from IB Hars., New Delhi
to SIB8 Bhopal, Shri P.K, Pawar, Assistant, stands relisved
of his duties at I8 Hqrs., New Delhi with effect from
22,1,1985 (AN) with instructions to report for duty to the
Deputy Director SI8 Bhopal, after availing of the usual
joining time admissiblz under the Rulss.

Sd/~ Assistant Director.

No. 7/E5T(CI)/76 (124)
Intelligence Bursau ‘
(ministry of Home Affairs)
Government of India,

New Dglhi, the 22,1.1985,"
2. Before we examine the contentions raised on behalf of the
applicant, it will be interesting to note how the medical leave was

applied Fop'and extended from time to timse,

The impugned transfer order was issued'on.21st January,
1985. It is the case of the applicant that he applied fof medical
léave due to gout on the sams day’and on 24th January, 1985, he
suffered from Ischaemis Heart diseasa and he remained hospitalised
upto February 5, 1935. The applicant was Said to bsg gu%?ering From
hypartenéion,'gout and the aforesaid heart ailment; He applied
for cancgllation of his transfér ordev 06'29.1.1985 on,ths.ground
&mxt‘he‘had suffered heart aﬁtack due to strain, worries and he
was admitted in the Safdarjung Hospital, New Delhi. He pleadad

illness and old age to sesk cancellation of his transfer. Earlier,

hefad applied for seven days leavs with effect from 21.1.1985.
Vide Memorandum dated 15th February,1985, the Intelligence Bureau
rejected the reques; of the abplicant for cancellation of his
trans%er to Bhopal. Thereafter, thes applicant made several
requests for cancellation of his transfer, 'In view of the illness
of the applicant and medical certificates submitted by him, he was

granted earned leave for the period 21,1.1985 to 7.3.1985 per

X
i

Memorandum dated 13th March, 1985 (Anpexure: D=1V

s
T~ ‘

) which reads as unds
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“OFFICE ORDER No. 149/M/BS dated 11,3.198S.

REFERENCE: OUR DFFICE CRDER No. 43/M/85 dated 21.1.1985,
] - ‘

In partial modification of our ordasrs guoted above
Shri P,K. Pawar, Assistant, is granted earnsd lsavc for the
period 21,1,1985 to 7.3.1985 (47 days).  Canseguently, he
now stands relisved of his duties at I8 Hqrs. New Delhi
w.e, from 8.,3,1985 (FN) with instructions to report to his
new place of posting viz, 518, Bhopal after availing of the
usual joining time admissibls under the rules.

Sd/— Assistant Director.

Nos 7/£ST(CI)/76(124)1229
Intelligenca Bureau, '
(Ministry of Home Bffairs)
Government of Indiz

New Delhi, the 13.3.1985."
“' : Tha applicant was again granted commuted leave upto

. Annexurs 'FY)
23,3,1985 vide 0, Order dated 1st April, 1985/ wiiich Teads as under:-

OFF ICE_ORDER Na. 180/M/85 dated 30.3.1985.

REFEREN-ES: 1. Our office order No.439/M/85 dt. 21.1.85.,
2, Our office order No.143/M/85 dt. 11.3.85

In partisl modification of our orders quoted above
Shri P.K. Pawar, assistant, is now granted commuted leavs
for a total period of 62 days from 21.1.1985 to 23.3,1985.
' Consequently he now stands relisved of his duties at IB Hgrs.
New Delhi w,e. from 23.3.1985 (AN) on transfer to SI8 Bhopal.

5d/- Assistant Director
No.7/EST(CI)/76(124)
Intelligence Bureau
(Ministry of Home Affairs)

Y Govarnment of India.

New Delhi, the 1.4.1386."

The applicant was again granted commuted leave upto

13 .4 ,1985 and was deciared to have been relieved from 13.4,1985. He

was further granted commutad l=zave upto 16.5.1985 vide Office Order dated

May 31/3June 3;35(An:HJLThe applicant made a request vide his
application dated 4.6.1985 that he may be medically examnined at hig
////4/// 7 residencevsincs he was not in regcaipt of his_saiary. The

Department accordiﬁgly wrote to the Medical Superintendent,

Dr. Ram Manohar Lohi@ Hespital, New Delhi, to examing the applicant

The applicant was examined at his residence on

at his residence.
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21,6.19858, The letter dated 26.6,1985 from the Medical Officer,

on office file
Df. Ram Manohar Lohia Hospital, New Delhi,/reads as under:-

"No, 13/9/85-QMLH/M1I/18967 dated 26.6.1985.

With reference to your letter No. 7/Estt (CI)/76(1124)
dated the 27th May, 1985 on the subject cited above, I am
to inform you that Shri P,K, Pawar has bgsn medically examined
by the spscialist of this hospital at his residence on 21.6.1985
He was found to be a case of Savere Hypertension with past
history of Ischaemic Heart Diseassg, He is capable of attending
the hospital and has been advised admission in ths hospital for
contrpl of his Blood Pressure, He has perhaps not been taking
medicines regularly. Final report will be sent after
assessment in the hospital, Suitable instructions may pleass
be given to the candidate."

Howeyer, on 15.7.1985, the medical specialist of the i

Hcspital declared him to be fit to resume duties, though it was

\

also advised by Dr, Kel. Shukla, Senior Physician, that he should

stay at a place whers good medical facilities were available,(AnnJd'), Ha wag

-~

again sanctioned earned leave from 12.6.1985 to 25,6.1985.(Ann.'K'). He wae
granted further leave ugto 15.7.1985 vide Dffice Drder 2608;85/2.9985(Annex:
ura,UQ;ID, He was grénted further leave for 110 days for:the

period 16,7;1985 to 2,11,1985 vide memﬂﬁandum\h dafed 7th Novembér, 1985(Annex;

K=X); which reads as unders-

- "No.7/Est{CI)/76(124)=5475
Intelligence Bureau
(Ministry of Home Affairs)
GCovernment. of India.
New Delhi, the 7.Nov.1985.

MEMOR ANDUM .
Shri P.X., Pawar, Assistant, may please refer to his
repressentation dated 2&.10.1985 regarding grant of leave etc.
It has since been decided to grant him leave of the kind dus for
110 days for the period 16.7,1985 to 2.11.1985., He is, however,
directed to mmediately subwit the original copy of the medical
advice dated 10.10.1985 of the Senior Medicsl Officer, Or, Ram

Manohar Lohia Hospital, a photostat copy of which was enclesed by
shri Pasar w=ith nis representation under rsfersnce.”

Though the leave was sanctioned upto 2.11,1985, whereafter there
has been nc sanction of leave, nor cancellation of the transfer orden
nor has the applicant joined at Bhopal and, in the meanwhile, he had

filed this application under Section 19 of the Administrativa Tribunals

Act on 30.4.196 6, : ' |
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3.' The applicant has challenged the impugned order of
transfer on the ground that ha has suffered from heart ailment
and other health problems and if he moves ou£ of Delhi, his
life will be jeopardised.

It is true that the applicant was hospitalised in Jénuary,
1985 as soon as the grder of transfer was issued and thers is
plenty of medical evidenea on fhe fiie to show that he has been
suffering from heart ailment, blood pressure etc, The appiicant
was got medically exaﬁined by the respondents through Dr, Ram
Manohar Lohia Hospital, at his rasidencé on 21,6,1985, as par
averment made in para; 9 cf the counter as well as from Annexurs
D! to the counter., In ths medical chrtificate (Annexure '0'), it is

. . perhaps

stated that the applicant.had not /been taking medicines rasgularly.
At the same time, Senior Physician,; Or, Ram Wanchar lLohia Hgspital,
New Delhi, per his report dated 10.7.1985 (Annexure °E* to-tha counter)
h?d recommended that the applicant should stay at a placs where good
medical facilities were available at least for one ysar, The
Ciyil Surgeon of Dr, Ram Manochar Lohia Hospital, New Dslhi, vide
his report dated 3,12,1985 (Annexura 'G' to the counter) stated that
there was no necessity for Shri Pawar to remain in New Delhi on

medical grounds, . The said certificate reads as under:-

“No,13-9/85~-RMLH(M I1)35980 dated 3,12.1985
Subjects—~ Shri P,K. Pawar -~ facilities for treatment of,

With referesnce to your letter No. 7/E3t(CI)/76(124)~
5485 dated 8.11.1985 on the above subject, I am to inform you
that Shri P,K, Pawar is a cass of Hypertension, Ischaemic Hsart
Diseasa and Gout, Treatment facilities for these problems are
available in most of the urban and semi-urban areas of the country.
Hence, there is no necessity for Shri Pawar to remain in Neuw
Delhi on medical grounds,®

Z.z‘ It is clear, from the foregoing, that the applicant had
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been suffering from various ailmehts but once the Civil Surgzcn

of Dr, Ram Manchar Lohia Hospital had given the aforesaid certificate,

it cannot be said that his transfer to Bhopal should have been stayed
on medical greunds, Further, the lsarned counsel for the

respondents has vehemently challenged the alleged incapacity of the

Aapplicant to move cut of Delhi on medical grounds, She tried to

countser th%s argument by gaying that the applicant bhad visited
various places such as Kanyakumari, Kotkhai, Tfiuandrum etc. by
availing of Leave Travel Concessicn in 1979, 1982 etc, and, as such,
he was not physically as incapable as it was sought to be mads

out, In view of the certificate of fitness issued by the Civil
Sgrgeon_on 3.12.1985, there remains no grpund to impugn the

transfer ordsr on health grounds, Argument advanced by the

learned counsel for the applicant that an Intelligence Bureau

. employee at Bhopal had died because of heart attack and so the

applicant should not be t#ansfe?red to Bhopal does not merit serious
consideration because even at Delhi, where the applicant wants to
stay and where the so-called medical facilities are ~said to be
availsble, several people'continua to die of heart ailments
notm;thﬁtanding these facilities. All that has to be ensured
is‘that an ailing person should not be posted to a place which
would aggravate his health problem or whers medical facilties are
not availebls, In this regard, the certificate rendered by the
Civil Surgecn is gatsgorical and in view thereof, the challenge to
transfer to Bhopal on medical grounds cannot be sustained.

5, The épplicant has also challenged his transfer on

the ground that he had been on oustations duty for a peried of

12 years, whersas,'QU per cent of the Assistants had not been
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transferrad gven once out of Delhi, .The applicant has attached
a list of 76 Assistants who have not been posted out of Delhi.
This argument itself cannot bind the authorities not'to post the
applicant or any other Assistant out of Delhi, It is clear from
himself '
the admission of the applicant/that he had besn in Delhi from 1966

to 198§,

Bo Another argument advanced qﬁ behalf of the applicant

is that the applicant had worked for 12 years at hard stations before
coming to Delhi and thus, he should not have been transferred out

of Dslhi, We ars afraid, in all these matters; the employer is

the best Judge at which place an employee has to work. It is to be
noted that Bhopal is not a hard station., It is not only a city but
also capital of one of thas States of India mhequnorﬁally, all

medical facilities should be available,

e The next contention of the applicant is that the transfer
has begen made in viulétion of the guidelines, 1In this connection, the
applicant has filed the so-called guidelines as per Annexure YE® which
’is sajid to be a reply filed on bshalf of the Intelligencs Bureau to a
Starred Question made in the Rajya Sabha on 4.12.1980. The reply
clearly s£atas that ssrvice in ths Intelligence Bureau carries with

it the liability to serve anywhere in India. This reply refers to

broad guidelines so that there is least cause for grievance among

the employees. DOne of the guidglines is'that from among fMinistsrial
staff, only the Section Officers at the Headguarters at New Delhi

are required to put in at ieaSt oné tenure af outstation servics.
Apart from the fact that we do not have the authsnticated Rajya Sabha

proceedings of the said date, it has to be noted that all these ars
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broad guidslines and cannot take awgy’ the right of the
Department to make transfers according to administrative
,exigencies., Guidelines become effective when théy are

circulated among the staff through circulars and form part

of the personnel policy enunciated through office orders, No
such circular has been produced by thevapplicant on the subjéct.

8.. - Another contention of the applicant is that he

was always transferred with retrospective effect and this was
done out of malice, We are unable to a;cepp this contentién.
It haé to be.seén'that the date on which the transfer order
was issued, the applicant.had soth£ admission in the Hospital
and ever since, he submitted a ﬁumbaf of medical certificates,
as recounted above, and the transfer order had to be modified
from time to time. In view of this ppsitipn, the plea taken by

the applicant cannot be accepted.

9. The next contention of the applicant is that his
transfer has.arisen out of'malaf;de and in colurable exercise of
pomers‘and is punitive., This argument needs tﬁ be eXamined-in-
detzil. DOne part of this contention is that the applicant
‘was: . . office holder in the Intelligence Bureau Employees
Association formed on 23,6,1979, It had been registered as a

~

Seciety in Npovember, 1979, Since there was an agitation in various
, .

police grganisations in 1979, the organisation of police employees

has attracted ire of the authoritiss., Since the applitant was an

executive member of the Delhi Unit and President of the North Block

Unit of the I.B. Employees Association, he had come to the adverse

notice of the respondents who wanted to wre ak vengeance. The

Department unsuccessfully tried to ban the organisation in May, 1980

when the matter was taken tc the Supreme Court. The learned counsel
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for the applicant brought to our notice that ths Hon'ble

|
|
|
1
1

Supreme Court had, in Writ Petitions No, 1{17-1119 of 1980, » J

Intelligence Bureau Employees ASSDCiation & Orgg Vs, Qnion of i

India & Ors., directéd on 21,7;ﬁ980.that no disciplinary acticn

shall be taken against any member of. the Asspciat ion, for reasons

mentioned in the circular., He also brought to our notice the

order passed on 21.6,1981 by Hon'ble Justice A.D. Koshal in

these petitions directing that status quo be maintained in

regard to those employees of the petitioners? Association whose

names werte mentioned in para, B8 of CMP No. 13152-13153/82, _ |

However, this order was clarified on 24,7.1981 by the Hon'ble‘ : 1

Supreme Court saying that the order passed will not cover the |

persans who, though members of the Agsociation, had already

handed over charge in pursuance of order of attachment. The

learned counsel for the applngnt further argued that the

. \
Government was so much incensed that they had passed the

|
1
|
{
1
Central Intelligence Dtganisation kRastriction of Rights) Act,
19850. It has to be noted that all thesé.orders were‘passed

by the Hon'ble Supreme Court in 1980-81. The imgugned transfer

took place in 1985. The con£ention that these actions have been o
taken'tcuards thes end of 1985 in contravention of the Supreme

Court orders is not sustainable. S0 far as the status of the

applicant in the Intslligence Bureau Association is concerned,
h 2 _

. the responzents, vide their counter-affidavit, have averred as

follows in parae. 13:—

"The petitioner®s contention that he being an active
member of the Intelligence Bureau Employees Association, .
vindictive action is being taken against bim by transferring
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him to Bhopal is far from truth amd completely
denied. His transfer to Bhopal is in no way
connected to his being a member of Intelligence
Bureau gEmployess Association as the AsSociation
activities pertained to the year 1379~80 and

the petitioner was transferred tc Bhopal as late

as in January 1985. This contention of the
petitivner is irrelevant, anachronistic and vexatious.™

10, So far as the contention of ths appiicant that his
transfer to Bhopal is prompted by malice is concerned, he relied
on two files, NGO~I and NGO-III of the Intelligence Bureau. So
far as NGO-I file is concerned, it was stated by the learned
counsel for fhe respondents that this was a Fiie kept by the
Director, Intelligence Bureau to keep hiﬁself p08£ed with all
transfers and pUStiﬁQ% and it bas since been destroyed as it is
an ephemeral file, So far as NGU—III is corcerned, . we Nayo
sgzn this file. A perusal of this file shows that thers was a
pseudonynous complaint against tha applicant raegarding abtaining

some gas conqection in 1981 and later on, ahoiher regardinglhié perspnal

/

habits 1ike-drinkjng and visit the house of not good repute . etc. in

Ve

1984, It wvas decided on 31.,12,1984 that the applicant be
paosted out of Dglhi, There is nothing on the file to show that
ths applicant was transferred because of his Association
activities as has been the-allegatipn put forth by the learned
counsel for the applicant. We have to determine if the mere
existence of pseudonymous complaints whethsr of 1981 or 1984,
about personal conduct of the applicapt§ whiteh coﬁduct has
nothing to do with his official conduct or‘pé:formance, qan be
called into question while determining the issue of his transfer-

out of Delhi, The learned counsel for the applicant has relied
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upon the judgment of the Tribunal in the case of K.K, Jindal

Vs, ggperal Manager, Nortnern Railway & Drs}, wherein it has’
been held that though a transfer may appear innocuous on face
but if it is based on a cunclusion drawn behind the back of an

employes, the Tribunal was compstent to find out the vperative

rgason for such transfear. In the aforgsaid case, it has been

further held that the transfer was not mersly on complaints but

on

certain conclusion arcrived at by the respondents with regard to ths

conduct of the applicant, that he was indulging in undesirable

activities., The Tribunal has observad as follows in paragraph 16

of the judgment delivered through the Hon'5le Chairman, Mr. Justica

K. Madhava Reddy:

".. .The transfer is not merely on complaints but on
certain conclusions arrived at by the respondsnts with
regard to the conduct of tha petitioner, that he was indulging
in undesirabla activities. These conclosions drawn behind
the back of the petiticner upon the complaints made, cast
a stigma on the petiticner and positively mar his future
prospects, 5ince the petitioner was occupying a ssnsitive
post with public dealings, the respcndents could perhaps
have legitimately transferred him on administrative grounds
on receipt of complaints, But the transfer made upon reaching
a conclusion that he is indulging in undesirabls activities
goes a step further inasmuch as it finds him guilty of a

conduct not expected of a publig servant...."

Thusy, the ratio of tha judgment is that it is not the

presencg or eXisignce of a complaint which turns the transfer into a

punitive one but the conclusion drawn through an enquiry at the back

of the affected officer and whers such a conclusion casts a stigma on

the conduct of such official, We are satisfied that there was neo

1. A.-T.R. 1986 C,A.T. 304,
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proper ahguiry inta_tﬁe pseudﬁnymous complaint, However, it
was'considered that the applicant alonguith another of his
colleague had begen indulging in uﬁdasirable activities outside
office hourée Undesirable conduct outside office Hours cannot
attract pﬁnishmept under the ﬁaptral ﬁivil Barvices (Classification,
Control & Appeal) Rules., In visw of this fact, a transfer order |
issued on the basis of alleged undassirable ac;ivities cutside
office hours cannot bes treated as puﬁitivs. Again, even if it is
. * assumed that the transfer arosse out of the pseud®nymous complaint,
¢ " at tha worst, this could be the motive of the transfer and not the
foundatinn af the same. The very Fact'that the pseudonymous
complaint felatsﬁ to the drinking habits of the applicant and his
visiting a certain house, cannot be called as an efficial misconduct,
Ag such, the punitive dimension or character of the transfer éannot
be said to have come inta play. The argument eof the lsarned cuunsél
for the applicant that the gpplicant had been transferred for his
activities as an offiece béérer in the Intelligence Bursau Employees
Assaciation remains confined to ths domain of conjectures and surmisés9

and hence, fails in substantiating thes allegatians of malics.

The allegations of malice remaif: without foundation and are
gruunded'in fallacious assumption. Thus, the reliance sought by
the learned counsel for the applicant en the judgmeni of the Kerala

High Court in the case of P.Pusﬁpakaran Vs, The Chairman, Coir Board,

Cochin andngpgthor} will also not apply te the instant case becauseg

it cannot be said to bs a cass of victimisation, In this wvery
|
judgment, Justice V.Khalid has observed that the court will normally
. \
lean in favour of the employer when a transfer order is challenged,

for, for a proper administration of a Government or a Department, the

1, 1973(1) SLR 309,
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transfers will be necessary in ths exigencies of sarvice,

A transfer can be struck only when an empleyer

acts malafide or tries to victimise,

can. .emplayea,‘f.j In the instant cases, wg not enly find

ths allegafions 8f malice without foundaticn, but we also

"find that the transfer deoes not stem from a desire te

victimise the applicant, theugh it follows the receipt of a
pseudonymdus complaint 'about the conduct of the applicant

eutside effice. The learned counsel fer the applicant

‘also relied upon the judgment delivered by the Single Member

Bench in the case of Dhruba Das Munshi Vs, Union of India & Jrs,

(0.4, No. 1033/87 date ef decisions 28.10.1987:- Principal
Senbﬁ, Delhi)., However, the ratie of that Jjudgment will
not apply in this case as the transfer in that case was

. . ) N co
quashed because it was in viclation of the guidelines issued

 on the suﬁject.

1. In view ef the feregeing discussien ef Fgcts andl
léw, uéAFind no merit iﬁ‘the applicaticn and rgjsct the
same. However, in.the interests of just ice, the reSponqénts
arg directed to gfént the applicant leave of the kind dué
for the peried that_he -has remained away from Bhopal.

Théte will be ne erder as to cests,

K ;%ﬁ' D) e

(BIRBAL NATH) ‘ (3.9 3JAIN)
Member (A) ' Vice~Chairman,

e




