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( By rcn'ble Mr, Justice U.C.srivasteve,vi)

the euplicent whe belangs te the Central wectt.
noww &mr-‘hé"z 29 .
aeruice{/aftar hes e relecssg From ths rimy hes preysd
y v
thelt his senigrity in the Ltreoe-I(uvnder cecre

selection Lresoe{vsputy wscretary) of Lantrprzl oacratricte

1

”ETViCEKC°°-C-Q may be refixed retrospactively cusr his
erstwhile Juniors in ths grece of osction o«fficer on the
besis of his deemsd date of sogointment from 1.5.7865
Lith cormsequentié! benefits.

i The enplicent sdme wis appointsd to vection
{fficer's grada in the Lentrel ogctt. ossrvicz w.a.f.

1.5.9674, on ths besis of the results of the l.r.3, ztc.

\nelecsed cmeigency Lommissicned/ohort vervice
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Lommivsioned OFFL 5 ') wxéeminetion which wss neld by ths

~J
e

LiFol in the yesar 1% inst & permaEnent vecancy

sy &
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reserved FOor wmergency Lommiosicned/ohcrt ssrvice Commiss-

ioned Lfficers .in accorwénce with the Leledased tmergency

Lommissioned ULFFicers end wbort service Lommieosioned

Ufficersyneoervalbtion of Vecencies, lwles of 1467 &nd 1871
& On the besis of the &rclicent jolning the ~rmy &S
4 Vo

cmergency Lommissigned Ufficer cn 106th Uocteober, 1563, the
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epplicant wss essigned deemed senicrity in the grede of

uection Gfficer with effect from 1st May, 1%65, in terms

of the provisicns of the &bove rules.

3 nccording to the applicant, because of seniority
he was due for consideraticn for inclusion in the select

1ist of Greds-1 of central osectt, owrvice(under secretary)
in 1§74 snd sgain in 1575, but #2 was denied such
1,05 1

considerstion on the ground thet ghe spplewesst wes not &

&

rmenent Section Ufficer &nd hence not 21igible for

e

o
irnclusion in the said select List, He was for the first
" time considersd for inclusion in the ssaid select 1ist in

the year 1576 and infeact ks uas inc’uded and promoted
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to thet L(Undér Jé&ret@iy) wee.f, 7.7.1577. As & rasult o
the same, he lost seniority tp & largs number cf his
junicr osesction Ufficers in the Grede-1 of Lao and
sglection Grade of C;aiueputy sgcretary) to which greade
he was proﬁoted on 31.12.1563, onvtha besis of 1583
select List of selection Grade of. Loo.

4. | The applicant's claim is that hs wss entitled to
twg chences for competiné For 1AS,etc., through

competitive examinations for selection of neleased

Lme £geNCy Commissioned/ohort Jervice Lommissioned Ufficers.

He asysilsa himsz1f of the First chance in 1967 by &@ppesring

n 1967, immediately &after his releess from

Mt

in the ldd,etc.

the Army service on 1.7.67, but missed the chance by tuwo

marks, When he &gain applied_ﬁor the same, put his

ct

gpplication weas rejected on the ground thet the applicent's

first admissieble chence was in his preceding yes&r of
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releass, i.e8., in 18606 &nd tius, the 1567 chance was {
Leemed.to bs the w@pplicent's second chancs. The
applicant maoe e reprzsantation againet thz same rslyling

rules For l.n.o, eBtc.irelecssd Zu/oll Ufficers)
4 4
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on the
iXxomination, 1972, which re=ds &s under -

“Emarcgency vommissioned dfficers belonging

to eny of the Loursss o
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for admission to Lhd,etc.,{neleesed tl/oLl
Gfficers) wxamination held in 1866 &8 they

weTe not awsra thet they were due for

~

n %67 &nd coul'd not tius taks the |

[

i xamination if otheruise eligible,zccording
to the rulss of thet Examinstion, may teake - |
the cxaminétion to be held in 1572 as a

special case, - fdule HiBj.

The apnplicent arpeerad in that Exeaminaticn in 1572, &nd

wss appointed as oection (fficer in the Loo w.a.f.ist

W

oy, 1974. in the process, the apelicent had to suifer

1055 of employment, service &nd ssniority for four yeers.
fhes ssl<ievedrs namz wes not included in the consiceration

w i
1

1ist for the yser 1975, &5 £he Gowddsswe had not yet |
- v
cmpletad the pericc of preobetion of 2 ysars, Lrdar

oo

6z, cermansnt oection Lfrficers ‘

~ule 12 of CLo ules 19
with not lees trhen eight ysars of &rproved service in the
grade could be considerec for inclusidn in the ozleéct

List of Greus 1 of Cod..lhe applicant rlpre nted egeinst

nccording to the applicent, bven &uvuming |

\but not admittingi thet he uss not eligible for

consideration for inclusion in the select penel &6F

irsde~l of Csa in the yesars 1974 snd 1875, because of
norn-ful filment of the condition of confirmetion the
grece of <secticn LPficer, he could not be mede to

Lento..4/-



%76 when he wes comsicerea for the first time «nd

v / -
P41 o

suffer cermsnent loss of senicrity after gromction. »s

~
o

his neme &R wgs imcluded in the saelect gengl in the yssr
L
C

carlisr denisl of conmsideration in cthe yoeT 1874 :dnd

L

tributable to him

ot

1675 wes not because of reasons =

he haed never been found unfit, erd his criginal seniorit

U

should heave been restored. «lthough, éccoru:ing to 4 ke

him
sagdagasd he wes given his dus senicrity in the greds
W

of owcticn ufficer by giving him ths bsnefit of ths

5 ]

Army owervice, but et the sems time 1ts coneaquentisal

[§3]

hzrefits wers clrteiled/restricted by venying Fim his due
premotion to end senierity inm tha highsr grede.
S The respondsnts heve refuted the clzim of

the ap;]icant ang have steted thet cn the bedsis of

LoploTity @esigned to the epplicent in the oection

e - “

rede of Uoo to the yesr 15065 «ftesr taking

c”

LFficers

@
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into eccount th® service rTende him in tha army, he

wes gleoced below one -mt. Xentl Jsvi who wés eppolnted

i

-

tg the =ection Ufficer's grede as direct recrult cn the
rasylis of the 183 etc. txeminaticn, 198635, The 2&aid
omte Kembti uev wss considerso for promotion to greds 1

OFf the Loollnoer wegcretary, for the 1674 select Tist =nc

heving been included in thz select Tist cn the

U
O3]

recommendetions of the

(

Uepoitmente] Promoction Lommlttse,

was given prcomoticn to ur.l of Lsa{lnoer wecretery; cp

1oguler basis wee F. 1,717.1875. e the spplicent wes

ecrointzd s & asction Cfficer weB, . st May, 1574,

’ . , \ . wtea A o T
erd wos on probetion on the drucisl dete i.e. st July,

[y

1274, the datz from which select Vist for 1974 rsckenzd,

(

his néenc wes not includsd in the consiceraticn Tiot
hbzceuse of the scecific corovisicns of fuele 1ziZ, of

Coo hiules, 1962, which states thel ™ vecencies in
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Grade 1 shall be filled by promotion of permanent
Officers of the Section Cfficers! Grade who heve
rendered not less thart eight years(ten years in 1974
and 1975) approved service in that grade®. The
applicant was also not included in the consideration
list since he continued to be on probation in the
Section {fficer's Crade on the crucial date of the
gelect list viz. 1.7.1975, he was only conf irmed
we2 o 1.5.1975 after compktion of the probation
period and thus that is why his name“was included

in the consideration list for drawing up the select

 list for the year 1976, He wags appointed to Grade

L of CCGS wewe.f. 7.7.1977. The respondents have thus

‘denied that their action so challenged was arbitrary,

wréngful, unjustified, inequitdhle, discriminatory
and contrary to the principles of natural jusficee
From the facts it is clear that the applicant missed

his first chance because he could not qualify. It is

only when he was permitted on his representation
if
though it was bit late he succeeded. It may be/he

‘would have been permitted earlier he might have

qualif ied and joined the post earlier which would
have earned seniority and promotion. He was to rank
below direct recruit of a particuiaET?; accordance
with rules that was done. 1In the event of his success
in 1972 he could not have claimed or given seniority
over Smi, Kanti Devh. The year of allotment one gets
in accordance with law and that may be even if a

period prior to a period when the person concerned

was actuslly born in service., The validity of such

Contd.../pb
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retrospective operation of allotment year has been
upheld by Hon'ble Supreme Court in the case of I.F.S/
I.PS service for those who were earlier emergency
ccmmissioned officer/ short service sommission of ficer
recruited to these services in the case of Union of

India Vs . S. Krishna Murthy( 1989) 4 SCC 689. But if

yedr of allotment isi by operation of law is given
retrospective effect seniority or continuous service
from that date or year cannot be claimed or couﬁted.
Yedr of allotment and seniority or continuity do ﬁot
overl@p each other but there is a cleavege between
them. No one can claim seniority or start of service
even bhefore he was born in service. In the case of

'State Bank of India Vs quendra Kumar Srivastava

(1987) 3 SCC LC it was hold that probationary/Trainee

‘not being existing officers cannot get seniority

over 'existing officers'. The position in this

case is not different. The applicants seniority

or period of service cannot start from any date
anteribr to entry in service after inclusion of name iﬁ
select list. As such the claim of the epplicant ‘
in this behalf is not sustaineble. Regarding

delayed allowing of appearance in examination much
later the same having become @ closed matter cannot

be reopened.

6o In these circumstances, the application

of the applicant lacks merit and is liable to be 1

dismissed, &nd eccordingly, it is dismissed. No

order as to the costs. Lé/q////// |
_,(/h\jan/\‘?/x/‘? /

Member (A) Vice Chairman

Dateds 24th December :1993:




