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C !• i0 ina] • i-'pp 1 icc.ticn fvo „ 311 of 1 9c6

•d , L. 3 h a n d u - • . . . . • . . . . = . . . . ' ip p i i c a n t.

versus

nxon ciT ^nclx^ CLhi'-^r^^ « o » « » « « - • • ['•r'ir^poni..GnL3

hon'blB Pir. Jucitice' L.C. oi'lv/cbta^vc., i'. C.

Hnn ' bl5 ['js^o Lohc ojy^ia, l''iember

( by hcn'bje Plr„ 3unties b . C, iuastovs.j wC)

1 he app] icont loho beiong-o "cc the Csnt-ra'' oectt.
SlOuj '̂nc^ ^

juruicepyoftar htiS rssjB ra1ec. ^a® fro ni t ha f•r in y h.. o proyad
y ••

bhot hi- o.::, nio r i ty in chy • brc^oe-I ltiUg r -ecratsryj cna

ae] ti ction ijraoe ^ ueputy oscretaryj of Lantirei jacre triatj^

wio-ru ice ii L . o . C.; msy bs rufixed re tr ot. p3 c t ive i y ov^r his

srdtuhils juniora in the gr;:iQd of Jection i^fficsr on the

besis of his deemad date of ap.po intmen t from 1.5.1965

uith con&equanti"^ benafita.

2, Th'e o.'ipJ icant u-od appcintsd to Jection

Cf f ici5 r '-s qrads i" the Central -•sett, iervics u.s . f,

1.5. 1974! booia of the rsaulta of the &tc.

vnelac.aad JmBigency CcmmitoSioned/Jhort oervice

uomiriii-sioncd Officers Lxeminotion which u&s h&i d by ths

bi-jb in the year 1972, agamat a parm&nsnt ucicancy

xeberv/9d for amsryancy uominiosioned/ohcrt jerwica Commiss

ioned Lf'f icsrs .in accQr'^.ancG with ths Ud edtiisd tmeigency

Lomniisoiona d bfficera ond ahort oerv/ice Commiosioncd

bf fi C6 raI've oe ru at io n of Wacancias; bulaa of 1'^67 and 1971

On tha bcisis of tha a, p] icant joining lha ''-rmy as

aniergsncy bommiaaionad ufficar on lljth beta ba r j 1b 63, tha

uc n tcj . . 2/—
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applicant was tosigned deemed seniority in ths grade of

•oection Gfficer uith effsct from Ist Hay, 1955, in tarms

of the prouiaions of the above rules.

3. ^^ccordi^g to the applicant, because of seniority

hs uaa due for consideration for inclusion in the select

list of Grade-I of Central oectt. at; rv ice (. under secretary)

in 1974 and again in 1975, but uas denied such .

consideration on the ground that |he was not a
t

• • peimanent Section Officer -no hence not eligible for

inclusion in the said oelect List. He ljbs for the first

time considered for inclusion in the said select "list in

the' year 1976 and infact ijas inc''uded and promoted

to that ^.Uoder ssecre t^S'yJ u.e.f, 7 .7.1577. "S a result of

the same, he lost seniority to a large number cf his

junior section Officers in the Grade-1 of Gjj and

aelBction Grade of Cooi^ueputy secretary) to uhicii orcide

he uas promoted on 31.12.19&3, on the basis of 19B3

select List of selection Grade of- Coa.
I

^ 4^ The applicant's claim is that hs uas entitled to

tuo chances for competing for l"i,etc., through

competitiwe examinations for selection of Keleased

Lmergency Commissioned/ohort aeruice Commissioned Officers,
he avail so himself of the first chance in 1967 by appearing

lMj,etc.in 1957, immediately after his release from

the army •service on 1.7.67,. but missed the chance by two '
marks. . uJhen he again applied for the same, but his
application was rejected on the ground that the applicant';

first admissisble chance was in his preceding year of

Contd..5/-
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ralEcoa, in 1£6d fanu trus, ths 1967 chance uiaa

Learned to be the opal icant 'o second chancs. The

oppliccint m^QB ii rspm se ntation againot the same relying

on the rules for I.m.q. e tc, <relec^oed oCC iJfFicersj

cxominbtion j 1 972; i-hich rs^^ds ss under

''Efna rgency i-omn".iBs ione d ufficers belonging

to eny of the Couises ^C-3 to c.C-12 who usre

lel.ecibed in dn[|irr;ioSion e,nd could not cpriy

ror bdmiaoion to ihdjstc.,ine]eesed LC/ouu

urficers; uxtiminstion held in 1965 es they

ij&re not au.&re thet they uere due for

leTe^^e in 1967 end cou^d not trus take the

Lxamins'tio'^' otherLjise e 1 ig ibl e , according

to the rules of thet ^xeniinbtion, m^y teke •
the ux&mination to be held in 1972 es a
special case's - riule 9vl3j.

Ihe appil icant appeared in tnat Elxamination in 19/^j and

UBS appointed as section Officer in the Caa L..8.f.1st

I'-'iay 1974. In ths process, the sppl icant had to oui'fer j
IqSs of employment, seruice and seniority for four years.

? lte& name u^as not included in ths consiae ration

list for the year 1975, as ^he had not yet

ccmple'ted the period of probation of 2 years. tnaer j

."ula 12 of C,Lo r,ules 1962, permanent section tfficsrs j

bjith not leos than eight years of apprcvyed serwice in the '

grace could be consirjered for inclusion in ths aelect

List of brecie i of C:jb=vlhe applicant represented against

the same» nccording to the applicant, Luen Jssuaiino

^but not admitting! thc^t he ujas not eligible for
considei^^^ticn for inclusion in the select panel (5f

brade-I of Ca:^ in the years 1974 and 1975, because of

non-fulfilment of the condition of confirmation the

of aecticn Lfficer, he could not be mode to

Ucn tc..4/-
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suffBr rerm'-nant loba uf seniority aftsr promction. '-1 =

his nc:m5 ®R incluoed in ths oojlbct pc-nel in'ths ysoi

.1976 uihan hi3 uod coMsicsrao for ths- first time c.na the

earlier dBhi°"' of coniiidBration in ths ya^.-r 1974 ^Jnd

-•1975 was not because of reasons bt t ri b uta b"!.2 to him

ho hBd never been found unfit, apd his original seniority

should hsue boen restored. nl though, e-ccoru,ing to
hi'-vvj

ho uiias giu^n his due seniority in the gr-ds

of Jocticn officer by yiuing him ths benefit of the

'•irmy oeruice, but et the strris time its ccn-^ei-|Uentiai

benefits u-ere c urte i.i e d/re stricte d by ^usnying him his due

promotion to t»n d seniority in the higher grade.

5„ The respondents hc.ue refuted the c^aim of

the &pp] icant and hdue steted thot on the bc:sis of

^'seigned to the applicant in the section

^.ffioera urede of Cjj to' ths yei^r 1955 c-fter taking

into Hccount the service rendered by him in the rtrmy, he

wcib ploced be! GUI one .jmt. Kanti Uevi who uss c^ppointsd

to the -section Officer's grt.de as direct recruit cn the

T:-euIL-^ of the etc. ix^mineticn, 1953. i he Shid

omt, 1\ eri t i Je v lijes con s i de i'e d for promotion to g ro de i

of the doiji. Under uecretary^ for the 19 74 select "> iet enc

having bten included xn the select list cn the

recomtTifcnddtiona of the ijep^.>r tm.ontel Hromotion -uomrriittee ,

ujas given promotion to or,I of Cooi^undcjr Jecretery; on

ludulcr basis u.e.F, 1 , 1 1 . 1 975= '-'S the eppiicent ucs

c-cpointid ob £ jection Cfficer w.s»f. 1st l^i^y, 1974,

end on probation on the drucial date i.e. Ist eu^y,

1974, the date from uhich select "'•ist for 1974 reckoned,

his nen.e -uds not included in the consideration i iat

beceuoe of the specific provisions of df

Loo hules, 19625 U'hich ocetes th^t'" vecancies in

Lento,.5/-
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Grade 1 shall be filled by promotion of permanent

Officers of the Section Officers' Grade who have

rendered not less thart eight years (ten years in 1974

and 1975) approved service in that grade". The

applicant was also not included in the consideration

list since he continued to be on probation in the

Section Officer's Grade'on the crucial date of the

Select list viz. 1.7.1975, he was only confirmed

w.e.f. 1.5.1975 after compbtion of the probation

period and thus that is why his name;'%as included

in the consideration list for drawing up the select

list for the year 1976® He v/qs appointed to Grade

1 of CCS w.e.f. 7.7.1977. The respondents have thus

denied thit their action so challenged was arbitrary,

wrongful, unjustified, inequit^fele, discriminatory

and contrary to the principles of natural justice®

From the facts it is clear that the applicant missed

his first chance because he could not qualify. It is

only when he v^as permitted on his representation
if

though it was bit late he succeeded. It may be/he

would have been permitted earlier he might have

qualified and joined the post earlier which would

have earned seniority and promotion. He was to rank

below direct recruit of a particular in accordance

with rules that was done. In the event of his success

in 1972 he could not have claimed or given seniority

over Smt. Kanti Deva. The year of allotment one gets

in accordance with lavi and that may be even if a

period prior to a period when the person concerned

VMS actually born in service. The validity of such

Con td . . ./p6
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retrospective operation of allotment year has been

upheld by Hon'ble Supreme Court in the case of IeF.S/

I «P »S service for those who were earlier emergency

commissionesJ officer/ short service soTimission officer

recruited to these services in the case of Union of

India Vs . S . Krishna Murthv ( 1989) 4 SCG 689. But if

year of allotment ia/ by operation of law is given

retrospective effect seniority or continuous service

from that date or year cannot be claimed or counted.

Year of allotment and seniority or continuity do not

overl<ap each other but there- is a cleav/;age betv,/©en

them. No one can claim seniority or start of service

even before he v.,'as born in service. In the case of

'State Bank of India Vs Yoqendra Kumar Srivastava

(1987) 3 see IG it was hold that probationary/Trainee

not being existing officers cannot get seniority

over 'existing officers'. The position in this

ll^ case is not different. The applicants seniority
or period of service cannot start from any date

anterior to entry in service after inclusion of name ir

select list. As such the claim of the applicant

in this behalf is not sustainable. Regarding.

delayed allowing of appearance in examination much

later the same having become a closed matter cannot

be reopened»

6® In these circumstances, the application

of the applicant lacks merit and is liable to be

dismissed, and accordingly, it is dismissed. No

order as to the costs.

Jj ^ .
Member (a) Vice Chairman

Dated; 24th December .11993 :

(RKA)


