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Per his application No, 296/1986 filed under

Section 19 of the Administrative Tribunals Act, 1985, the

applicant shri M,S. Siddigui, Instructor Stenography,

Institute of Commercial Practice, under the Delhi

Administration, has /prayed for the following reliefss~

@) The rule as amended by the notification dated
20.1 4,966 ba struck doun as unconstituticnal

and illegal.

(i1) - Respondent No. 3 be directed to consider the
applicant for promotion. in accordance with the
unamended rules. (Annexure 'B')

(£ii) The applicant's ssrvices should be regularised
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from the date of his initial appointmen} i.e.
7.9.1965 in ths light of various judgments of
the Supreme Court and High Court.

(tﬁ)‘ The applicant be treated or declared permanent for
quesi-parmanent or suitable directions in this behalf
be issued.

() The applicant be declared senior to respondsnts 5 to 9.

(vi) The fixation of salary of the applicant be done
jF’ with affect from 27.5,1970 and such other direction
as may be considered fit and proper may also be issued,

2. Facts giving rise to the application are that the

applicant was appointed in the scale of fs. 210=10=290-15-320-E8-15-3680

on 7.9.1965 on a-purely temporary and ad-hoc basis. &n 24th July,

1973, the applicant was appointed as Junior Lecturer (stenography)

in the Institute of Commercial Practiceg and continued to work

thare upto 4,10,1975. The said post was later on abolished.

The applicant had been working in the scals of Rs. 210-350 as

Instructor while tha grade for Junior Lecturer was fis. 350=650.

The applicant, who is a B, Com. from Agra University, also claimed

to possess Certificates for passing English -Shorthand and Typeuriting

examination, The applicant has challenged that:respondents

5 to 9, 5/Shri S K, Khanna, H.R. 8huja, RR,. Khurana, A.D. Sati

and R.C, Gupta, are being considered for promotion to the post

of Junior Lecturer while the applicant, though being senior,

has been ignored. Hg claimed seniority on the ground that having

bezen appointed in September, 1965, he was senior to the

respondents who were appointed, according to him, on later

dates. The applicant has alleged hostile discrimination.

He also challenged assignment of higher ssniority to respondents
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5 to 7 on the ground that he was appointed prior to all the thrse

-

respondents, He also challengad the vires of the amendmnent
cartied out to the Rules regarding method of recruitment and
qualifications necessary for appointment to various group 'C? | -
teaching courses in ths Institute of Commercial Practice under

the Directorate of Trainiﬁg and Technical Education, Delhi-
Administration, in January, 1986,

Respondent No. 6, Shri H.,R. Ahuja, in his countér maintained
that the applicant was recruited purely on temporary aﬁd ad~=hoc basis
as Instructor (Stenography) and he was required to appsar in Shorthand
and Typewriting test. The applicant appeared in the test in the
year 1571 but failed. Despite failure, the applicant was continuad

as Instructor on ad-hoc basls, Respondent No., 6 had appearéd in the

‘test held in 1971 as ‘a direct candidate and had passsd theg sams.

Since the respondent No. 6 had passed the test, he was appointed

on a regular basis on 21st January, 1972. From annexure R~4 and R-5
filed with the counter of respondents 1 to 4, it is clear $iat the
applicant had failed in the Typing and Stenography test hsld on
21,7.1970 and 17th August, 1971 respectiQely, whereas Rgspondent

No, 6 had passad in the test held on 17th August, 1971,

The applicant had appsasred as a candidate for direct recruitment

for thgbost of Instructor (Stenography) again in 1973 and he was

declarsd successful and regularly appointed to the said post

on 21st Novembsr, 1973. Paragraph 4 of the appointment letter dated

-

7.9,1965 in respect of the applicant reads as unders~ (Ann. R~8)

4. The services of shri are liable to be terminated
without notice in case he failed to pass the typewriting
test at the spsed not less than 30 words per minute within
a period of six months,"

F

From the ghove, it s clsar that the applicant*s appointment was
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- subject to paséing test in typewriting and he was supposed to

acquire a speed of 30 word; per minute. In the counter affidavit
filed on bshalf of respondent No., 3, it has been averred vide

para, 2 that the applicant could 60t pass the prescribed test

ti1l 1973 andluhgn he did pass the test, he was regularised ui@h
effeﬁt from 21.11.1973. Vide para. 12,°f the same counter, it has
been averred that the applicant did not possess diploma/certificate
from any rscognised unversity régarding stenography though he had
shorthand and typewriting'as one of the subjects during his school
and intermediate clasues; and since he had never worked as é

regular Instructor (§£enography), he could not be eligible for -
promotion to ths post of Junior Lecturer (Stenography) on tha

basis of the recruitment ﬁules of 1958. it was further averred

that he did not qué%ify in the test of shorthand and typswriting-
held on 21.7.1970 and 17.8.1971, it Was_'algo averred that -

Shri R.R. Khurana, Shri A.D. Sati and Shri R,C, Gupta were junior to
the applicant ginca tﬁay were fegulafly appointed as Inebrugtor

with effect from 1.9.1975, 22.2.1978 and 4,10.1982 respectivaly.

It is also to be noted that so far as the status of Shri S.K. Shanna{
resPGnq:nt No. 5 i3 conesrned, the following affidavit was made on behalf

of respondents:1tod4 on 18.8,1987:

™. that the seniority list circulated vide letter No.
24(7)/78/TE/AD/6175 dated 7.4,1979 contains the seniority
of respondsnts S/Shri S.K. Khanna, HR. Ahuja, R.R.Khurana
and the applicant Sh. M.S5, Siddiqui.

2. that the date of entry into Government service shown in
colunn 6 in respect of Sh.S5.K., Khanna is 3.9.1959 and the
date of appointment as regular manner in the post (grads)
i.0, Instructor (I.C.P.) in column 5 is shown as 31.9.1967.

3. that Sh Xhanna joined asAL.D.C. in this Directorate of
Trg. T.E. Employment on 3.9.,1959, He was appointed as
Instructor (Stenography) on 1.10.,1967 en adhoc and smergent
basis. - :
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4. that Sh, S.K. Khanna passed the typewriting test held
on 21,7,70 conducted by Sub Regional Employment Officer,
Darya Ganj.

5. that accordingly name of Sh JKhanna was sponsored for ths
: post of Instructor (Typeuriting) to I.C,P, vide this
Directorate letter No.F.4(6)/70/TE/AD/9697-98 dt. 10.3.1971,
and he was offered the post of In-structor {typswriting)
' by Department of Commercial Practice & Pharmacy vide
letter No,CBP-1(11)/70/39 dt. 10,3,1971 on regular basis,

6. that according to the sesniority rules his appointment
should have been regularised w.e.f. 10.3,1971 instead of
30.9.,67 which was an apparsnt mistake.”

It is clear from the above that the appointment of
pQSpondent No. 5 was regularissd be?ébe the dats on uhiéh thg
 app1ica9t was regularly appointed. Therefore, the applicant cannot
;uaatian the seniority of respondent No. 5. Similarly, the
passing of stenngraphy test was a condition precedant .and sincs the
applicant had failed in the test whereas respondent No. 6, Shri
HRe Ahuja had passad,'the applicant's challenge to thg seniority
of respondent No, ; cannot be accepted, The learned counsel
for the applicant argued that once_?h; services of‘the_applicant
had bsen regularised on 21,11.1973, he should get the benefit of
past sqr;ices from 7.9.1965, bhough the original appointment was
termed as 'ad-hoc'! in view of the present situation of law laying
that the officiation period will count towards seniority.
In this connection, the lsarned counssl for the applicant

ralied upon the judgmant delivered by this Tribunal in

S.C. Jain Vs, Union of India & Drs}, wherein the question
whether ad-hoc service should count for seniority or confirmation
was examingd. “This judgment is basad on the judgment of the

" Hon'ble High Court of Delhi in Kuldsep Chand Sharma_and another

vs. Delhi Administration and ancther> Howsver, this judgment has

' - 346
1. AJ R, 1986 (2) CAT/® 1986 A.T.C. 361,
2, 1978(2) SLR 379,
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‘relevant if he had fulfilled the eligibility criterias, i.e.

~for the post.' The respondents were well within their rights

. s

is to be distiﬁguished. In thls Judjment of the Hon! ble ngh
Court, it has beén held® that where persons are appointed on
temporary, emefgént ahd ad hoc-basis in the absence of.

recrﬁitment rules and ad hoc aprointee is evéntually selected

for the post in regulér selection, the regulér appointment would
relate back to the date of ad hoc appointment. In the.instanflcase,

the appéintmenﬁ of the applicant as ad hoc would have been .

/

passed the typewriting and shorthand examination prescribed

to prescribe qualifications/ eligibility criteria for appointment

to the post. In the case of Subhash Chand Vs. Delhi Electric

Supply Undertakingl, the Supreme Court speaking through Justice

Krishna Iyer has held that qualifications for a particular post
can be a rational%fcritéria under Article 16. The following portion

of para 7 of the judgment lays>down’the rationale in this regardi-

"It is well established law that quali-
fications for a particular post can be

a rational differentia within the meaning
of Art.16., It is equally clear that when
a qualification has been prescribed for a
poSt,'that cannot be obliterated...”

So it was within the powers of the respondents to give the applicant
a ccnditional appointment vide para 4 of the appointment letter
prescribing that he is to pass the typewriting test at the speed of

not less than 30 words per minute within a period of six months.

Shri J.S.Bali, the lcarned Counsel for respondents 1 to 4

argued thab ‘the case of the apollcanu is covered by the Judgment

of the Hon ble Supreme Court in B, Varadha Rao Vs, State of harnatka

‘and anotherz. In this case, the appellant's ‘ ‘claim  to seniority

was not accepted | by the Hon'ble Sapreme Court _on
the ground that seniority could not .be claimed unless
there was regular appointment, In this regard, he further -

‘relied on the'case of Ashok Gulati and others Vs. B.S, Jain & otheré

wherein it has been held that seniority cannot be ,

l. AIR 1971 SC 75
2. AIR 1987 SC 287
3. AIER 1087 SC 424
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- granted where service is rendered on an ad hoc or stop=-gap= -
, !

arrangement only. Paragraph 23 of thé>judgment reads as under :-

"23, It would be repugnant to a2ll accepted

contepts of serviée jurisprudence if the claim
of persons like respondents No.l and 2 who were’

- employed as Temporary‘Engineér; on ad hoc basis
de hors the rules for six months at a time were
extended the benefit of their continuoﬁs‘officiae
tion as such ad hoc employees in reckoning their
seniority vis~a=-vis direct recruits in considering
their eligibility under R.6(b) of the Class-I Rules
for promotion to a higher grade or post of Executive

Engineer s.vees "

However, the case of the applicant neither on law nor on

factual merits is tenable. In the instant case, the applicant

had failed in the prescribed test and the respondents would have

been well within their rights if they ﬁad terminated the appointment

of the applicant. However, if they continued his appointment on

ad hoc;basié; that ad‘hoc appointment without fulfilment of eligibi=-
lity conditions cannot confer the right on the applicant to |
seek -seniority from tﬁe date of ad hoc appointment. This Tribunal

has held in the case of L Ram Krishan Vs. Union of India -that

where a promotion is made regliarly by a Departmental PrOmotion'

. Committee, the ad hoc period'will count towards seniority. If

the applidant had been empanelled by a proper Selection Board

after passing the.prescribed tests and this appdintment waé termed
as 'ad hoc', he would ha&e been entitled to a seniorityf from the
date of ad hoc appoihtment. Since the applicant had repeatedly
failed in tﬁe tésts prescribed for appointment to the post of
Instructor Gommerce ( Stenographer ), he canhot claim seniority

from the date of his promotion on the basis of the judgments the

learned Counsel for the applicant has sought to rely upon,

)

1. 1986 A.T.C (1) 524.




_ to the Notlflcatlon because when he joined the serv1ce, he was

)

" In view of the discussion of facts and law, we hold

=8m

that the challenge to the seniority of respondents 5 and 6 fails
and’ that the claim of the appllcant for seniority from the date

o¢ his ad hoc a0001ntment cannot be granted to him in view of

/
the law as obtalnlng.

-

3. The next rellef sought by the appllcant is that the

'Recru1tment Rules of %P%F be declared 1nvalld He has challengec

~amen
the validity of the[hules on ‘the. ground. that uhese Rules have

lowered the educational quallfidations for,direct recruits and

‘made the educational qualifications for promotion far more

stringent. Column 7, which is meant for direct recnuits and

Column 11 concerning promotees as amended under Notification

issued by fhe'Delhl Administration on 22=1-1986, read ae_under:-

- "Column 7: )

1) 'B.A./B.Com. Second Division.

2) 2 Year's Dloloma in Secretarial
Practice from a’ recognised Unlver51ty
or Instltutlon or equ1valent

3) 3 Years! teachln? experience in the

field of English/Hindi Stenography in’
a recognised institute,

Column llﬁ
) Promotion -
Instructors posse551ng M,A,/M,Com.

quallxlcatlons with 3 years' regular
serv1ce 'in the grade.

On behalf of the respondents, it has been contended that

the applicant has no locus standi to challenge thls amendment

governed by the Rules of 1968 and he was not eligible for

promotlon to the post of Junlor Lecturer under ‘those rules,



of January, 1986 when, he had acqurred no rlght under the

- the service.

1. AJILR. 1985 SC 551

‘-, -9- ‘ 7 “ . ‘ i yt / /'

Since he.was not eligible under those.Rules, he cannot -

" challenge the amendment of January, 1986, The learned
'Counsel for’Respondent Nos. l'to 4‘aroued that/the power
of Leglslature cannot be llmlted and thls power is plenary.

In thls connectlon, he relled upon the judgment dellvered

by the HOn‘ble'Supreme-Court-ln K. Nagaraj and ors Vs.

‘State of Andhra Pradesh and anotherl Wherein the age of

‘ etlrement was reduced from 58 to 55 years to the dlsadvantage
: of State emoloyees and it was held v1de para 31 of the ;Aﬁ'.f“
' Judgment that the power to leglslate was plenary and - there |

~@re no llmltatlons on the State Leglslature to pass laws within~

-

their- sphere. It has also been held in the same Judgment
that a law or ordinance can be<1nvalldated_for contraventlon //’

of the Constitutional limitations which exist upon the

‘power of the State leglslature to pass laws but the same LT

could not be declared 1nvalld for the reason of non-apollcatlon
of mlnd : Nhereas an .act ot the executive 1is llable to be

struck down on- the grouno of: non-aopllcatlon of mlnd, same - -
\

. does not anply to,the act of Legislature. It vas -argued that .

this ﬂOtificatlon cannotfbe held toﬂhe arbitrary or suffering<’

from non-apollcatlon of mind on the ground that’ i?'favours

the dlrect recruits and obstructs the chances oF the promotlon )
of promotees.r It is for the Leglslature»to decide what - °
'quallflcatlons should be orescrlbed for promOLees. The_7

. apnllcant cannot also challenge the v1res of the Notlflcatlon

" Notification of-l968 whlch.neld,bhe field when he had Jorned
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+ '+ There is weight in the argument that the

standards prescribed for the departmental candidates are

b

more stringent than those for the direct recruits,,ihis act

by itself cannot be ihejOnly © ground to cﬁallehge the vires

of the amended Rules., This anomaly was aiso noticed in the
Services Department of theADelhi Administration when the proposal

was examined. It was stated that there was an obvidus anomaly

inasmuch as the qualificetion expected from a promotee was

M.A,/M.Com., whereas the same is B.A./CiCom. second division

from a direct recruit. The department had been finding it .
diffiicult to fill the vacancies and, therefore, they had suggested

only BiA./B.Com. with second division for the direct recruits and

i

it was stated that all the-incumbents were possessing the
educational qualificaﬁion df M.A./M.Cpm. with proficiency in
English/Hindi Stenography, with requisite teaching experience and
the proposed amendment would not cause any hardship To the
incumbents. The noﬁe recorded by the Secretary, Services on
5-11-1984 before it was submitted to tbe Chief Secretary and the

Lieutenant Government, Delhi, reads as under :=- -

, 2, Proposal in this file relates to reduction

in educational gqualification from M.Com,2nd Division /

to B.A./B.Com 2nd Division for direct recruits )

for the post of Junior Lecturer ( Secretarial Practice) =
“pay scale Rs. 650-950 =~ in the Directorate of
Technical Education. The suggestion of the Department
has been necessitated because direct recruits with

. M.Com, qualification (alongwith other technical
qualifications prescribed) are not available, In
the revised RRs, while proposing reduction in qua=-
lification from ¥M.Com. to B.A./B.Com, teaching’
experience is proposed to be raised from one toO
three years =~ refer éortion YA' pre-page. For
instructors in the promotion guota, educational

\
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gualification is proposed to be fixed zs M,A./M.Comn.
with three years regular service in the grade since,
as has been ascertained, all the persons in the
feseder service are posssssinog this gualification,
Since the proposal of the Administrative Department
appears justified, approval of C5/LG is solicitesd
to the proposed change inm R,3s s0 that a refersnce
can be made to the UPRSC,"

Howgver, the Fact is that the applicant had‘come to
acquifa a right under the Recruifmant Rules, 1378 filad as R~2
miéh the counter affidavit mﬁich provides 50% of the posts of
Junior fecturers will be filled by promotion and conditions‘Fur
promoticns were laid down as follows in odumn 1lie-

"Instructors with three years standing in the
appropriste subject,”

Once the applicant had acquired a right as above, condition

&

for-his promoticn as per amendmznt of 1986 could not be abrogated by

imposing the qualificaticn of M,A,/M.Com. as per column 11,

T%e lavw is uail settled that a rule which sonfers right of aopua17
promotion or a right to be considered for promotiorn is 2 rule prescribing
condition of service and it cannot be altered to his disadvantage,

O0f course, mere chance of promotion will certainlyAnof be a eccndition of
sgrvice. In the inmstant casg, the amended rule cegtainly s ffects . adversely
the right of the petitioner to be cunsgdered and as such it is violative

of Article 16 of the Constitution., Amended Rule is also arbitrary

"as the edueatlonal qualification for promeotion besing highsr than those for

dirgct recruits in the feeder cadre (Service) would mean shutting off

e

promoticn avenues tc direct recruits in the fesder cadre who join the same
with t¢he minimum gualfications as prescribed, Presbription of a higher

educational gualifications for promotees than the one for the direct

recruits in the feeder service is arbitrary and unreasonable ag it
stultifiss the process of promotion itself. The result of this amendment,

if continued, would be that the direct recruits who fulfil

the prescribed gualification for entry into fegder scrwics,
. ; -1 ons alification ha
not become eligibls for promotion as a higher educational qualiifica

been 1aid for the posts of Junior Leécturers, Hzving once permitied eandidates
/
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of lower qualifications to join as direct recruits,
»*

the amendment of 1986 prescribing the higher educ:tional -
gualification far promgtion not only lacks rationable

but sgffers from the vice of capricicusness as it stunts

the promotion of direct recruits for no fault of-théir OWne

As such, the amendment. of 1986 to the extent it prescribes
educational qualifications.as Mels/M Com. for promotioﬁ purposes
is un-sustainable under law being violative of the rights of

the direct recruits in terms of Article 16 of the Constitution - right
of eguality in emblcyment‘which embraces the right of equélity in

the matter of promotion - and is accordingly struck doun,

4, In view of the foregoing discussion, respondents 1 to4

are directed to consider the case of ths applicant for bromotion

to the post of Junior Lecturer as per his educational qualifications
as proﬁidad under the Recruitment Rules of 1978. In their counter,
the respondents have not opposed, which will mean that they have
‘conceded the same, the reliefs (d) and (f) claimed by the applicant,
i,e. teclaring him as permanent as well as fixing bis salary‘with

effect from 27,5,1970. ‘The respondsnts are difeétad te implement the
. jﬂ“{ﬂ/ ‘

aforesaid reliefs within a period of gp& monthsf .

. : |

5 The application is allowed to the extent zs aforeszid only, with

no order as to costgg

12—§y7;5757°5%” . <>(:}T‘ZVJ

1.')
(3IRBAL NATH) D JAIN)
Member (A) Vifca-Chxirman

23.10,1587, 23.10,1987,



