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The Hon’ble Mr.

The Hon’ble Mr.

NEW DELHI
O.A. No. 284/86 198 6
T.A. No.

DATE OF DECISION_ 31.7.1987

Shri Ram Parkash

Petitioner
The petitioner in person . Advocate for the Petitioner(s)
Versus
Secretary, Pianning Commission Respondent
Shri N,S, Mehta Advocate for the Respondent(s)

S.P, Mukerji, Administratives Member.,

.M.B. Mujumdar, Judicial Member,

1. Whether Reporters of local papers maSr be allowed to see the Judgement ? '7’ v

2. ‘To be referred to the Reporter or not ? “[u,

3. Whether their Lordships wish to see the fair copy of the Judgement ? No
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Regn, No,0A-284/86 Date: 31,7,1987

Shri Ram Parkash eess Applicant

Versus
Secretary, Planning Commission «s Respondent

For the Applicant esee Applicant in person

For the Respondent seee oShri N,S, Mehta,
Advocate,

CORAMs Hon'ble Shr% SeP. Mukerji, Administrative Member
Hon'ble Shri M.B, Mujumdar, Judicial Member,

(Judgement of the Bench delivered by the Hon'ble
Shri S.P, Mukerji, Member) _

Shri Ram Parkash who has been on deputation from
the Planning Commission (P.C.) to the Indian Institute
of Public Administration (I.I.P.A.) and later absorbed
in the I.I.P.A.,, has moved the Tribunal under Section 19
of the Administrative Tribunals Act praying that fhe
ordar of the Plannipg Commission, dated 28,11,1983
(Annaxure XIV) reducing his pay ;ith retrospective effect
from 1.6.1981 may be set aside aBd respondents directed
not to uithdraw the certificate, dated 16th June, 1981
to the effect that he would have continued to officiate
as Deputy Adviser in the Planning COmﬁission but for his
transfer to foreign service with the I.I.P.A. He has

also prayéd for consequential relief of arrears of pay,

allowances, etc., including retirement benefits.

2, - The brief facts of the case ﬁan be recounted

as follous, The applicant, a permangnt Central Government
servant, vas appointed as Deputy Adviser in the Planning f
Commission on an ad hoc basis with effect from 3.5.1679

until further orders. The appointments were extended
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from time to time and by the last extension "till
31,9.1981 or until further orders, whichever is
earlier"., With effect from the afternoon of 31st
May, 1981, his services were pléced at the disposal
of the I.I.P.A, (Annexure VII) and it was certified
to the I.I.P.A. by Planning Commission that he would

‘have continued to officiate as Deputy Aaviser (Rs.1500-

2000) in the Planning Commission but for his transfer

to foreign service with the I.I,P,A, The I.I.P.A, vide
their order of 30.9,1981 (Annexure IX) took him on
deputation 1n1tlally from 1.6,1981 to 24,9,1982 and

then with the approval of Planning Commission (Annexure5
IX and XV) extended his deputation for a further period
of tus years from 25.9.1982, His pay in the I.I.P.A,

was accordingly fixed as Rs, 1620/- with a deputatian
allowance of Rs, 100/-. His first term of deputation uwhich
was to expire on 25th Septembef, 1982, was extended for

a further period of two years and the Planning Commission
as late as on 16,8, 1383 issued an increment certificate

(Annexure XI) giving him increments in Dy.Advisers pay

‘scale till 1.5.1983 uwhen by the Planning Commission's

impugned order of 28th November, 1983, (Annex XIV), he

was reverted as Senior Research Officer with retrospective
effect from 1.6.1981 and his pay reduced from Rs. 1620 to
Rs, 1500 with effect from 1.6,1981, The I.I.P.A. protected
his pay of Rs.1620 and deputation allowance of Rs, 100
between 1.6,1981 and 29,11,1981 but thereafter fixed his
pay in the Professor's grade without deputation allouwance
Wege fo 30.11.1981 at Rs, 1560 with annual increments in the
Professor's grade (Rs.1500-2000), The applicant retired

from service on superannuation and was absorbed permanently

in the I1.I.P.A, uith effect from 1.6.85, Since the

applicant was a (entral Govt. servant on deputation to
N ww

the I.I.P.A., which is admittedly a soc;ety %Eger the

Registration of Societies Act, 1860, the case in so far

as it relates to his service conditions till 1.6.85 are

cancerned,lies within the Jurlsdlctlon of the Tribunal

under Section 14(1) of the Administrative Tribunals Act, 198C

3. The main contention of the applicant lS that the.
Blanning Commission could not on 20.11.83 u1thdrau the
certificate with retrospective effect from 1.6.81)not
only because he was not given any sheu-cause notice
before revers®ion to the lower grade but also because the

pack on
Planning Commission is estopped from going/the certificate
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on the basis of which he had opted for the Planning
Commission's scale of pay andnot the IIPA's grade, and
had not appeared in selection for the post of Deputy
Adviser during his deputation vith the I, I.P,A, He has
a8lso argued that he was not an ad ho¢ Deputy Adviser,
His pension zlso' has been permanently affected by the‘

illegal ex parte order of retrospective reversion,

4, Acoordiné to ths respondents, the applicant's .
appointment as Deputy Adviser (P;C.)L;isan ad hoc bhasis
énd was extended from time to timefﬁuUﬁP.S.E.‘uére
consulted for extension beyond one year of ad hog
appointment, They have further indicated that the last
.extension having expired on 31,5,198%, they did not issue
any further orders of extension as the recruitment rules
for the post had been finalised and the U.P.S8.C. had been
approached for filling up the post on a regular basis,

As regards the certificate given by the Planning Commissicn
in the endorsement of Notification, dated 16,6,1981, they
have indicated that the certificate was erronsous inasmuch’
as‘instead of giving the certificate in respect of the
lower post of Management Analyst, it was given against

the post of Deputy Adviser, As the applicant’stood
Qutomatically reverted as Management Analyst with effect
from 31,5.1981 when the last extension of his ad hoc
promoticn as Depﬁty Adviser expired, the question of = (m

& O e hen
certificate for an indefinite period against the post of
' o~

Deputy Advisg} did not arise, They have further explained
that the applicant's_seniority as Deputy Adviser does not
entitle him to the certificate mainly because his juniors
have besen officiating as Deputy Advisers during his perioa

of deputation, This is because the post of Deputy Adviser
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is not filled exclusively by promction of Senior
Research Officers but by calling for applications on

an All-India basis from the Central and State Govern- -
ments, public sector undertakings, etc, Thus, the
senior-most Senior Research Ufficer\in the Planning
Commission does not have an automatic claim ﬁgm appoint-

f
ment to the post of Deputy Adviser,

5. We have heard the arguments of the_épplieént in
perscon and the lsarned ceunsel for the Union of India,
Shri N.S. Mehta and for the I.I.P.A,, Smt. S, Mahajan,
The main point to be decided in this case is whether the
certificate given by the Planning Commission could be
withdrawn by the rimpugned order, dated 20th November;
1983 with retrospective effect, Shri Mehta has argued
at length that by no stretch of imagination, the applicant's

appointment as Deputy Adviser, which was originally on an

‘ad hec basis, can be censidered to be regular as it was

extended from time to time, Hevhas also quoted the
ruling of the Supreme Court in S.P. Vasudev Us, the State
of Haryana, AIR 1985 S.C. 2292.to say that an ad hgg
appOLntee has no right to the post. tven if we accept

this contention of the learned counsel, we cannot

- p@rsuade ourselves to accept that any ad hoec appointment

ean be dismantled uith'retroepective effect without
grving any shou-cause notice or opportunity to tne
Government servant caoncerned, IN this particular'case,
the impugned order was passed on 20th November, 1883
revertlng the applicant to the lower poet of Senior -
Research OFficer WeEefe 14601981 and reducing his pay
also with retrospective effect, 3ince, admittedly, no
opportunity was given to the applicant who was on

deputation uith the I,I,P.A. and was duly fortified

'..C.s.
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by the certificate given by the Planning Commission in
the endorsement to the Notification, dated 16th June, 1981,
it was incumbent upon the Planning Commission te give a

show cause notice to the applicant,

6. It is also clear from the records that the first
exténSion of the deputation of-the applicant expired an
15.9.1952 and the Planning Commission was approached in
June 1982 (Amnexure VIII) for the second extension which
was also given till 24,9.84 without Oighdrayal of certifi-
cate of officiation., This was further follouwed béfé}anning
Commission's increment certificate dated 16.8,83 in the pay
scale df Deputy Adviéer. At no stage till 17.9.84
(Annéxure XII) did the Planning Commission withdraw the

certi?icate.op correct it by replacing the words *Deputy

Adviser' by the words ‘'Management Analyst',

7e Shri Mehta referred to the celebrated ruling of
the Supreme Court on Maneka Gandhi's case to argue that
the shouw cause ﬁotica can be‘given aQen at“this stage,

Js fesl that uhile the shou cause notice at this stage
may, to some extent, meet the requirements of principles
of natural justics, it.cannot entitle the respondents to

give retrospective effect to épplicadt's reversion,

8, The applicant has very persuasively argued before
us that by omitting to eithér withdraw or correct the
certificate about his continusad afficiation as Deputy
Adviser but far his deputation to the I.I.P.A., either

on 13,10,81 when the post held by him in the Planning
Commission was filled by a regular appointee or uwhen

the second éxtension was given to him in 1982, and by
taking no actian against the oFFiber,uho had given the
erronegus certificate, the respondent 1 has bound himself

by the principle of promissor estoppel. He indicated
that because of the certificate, he acted in a manner which
later proved to be prejudicial to his interests in as much as

for the
because of the certificate he did not compete/post of Deputy
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Adviser while on deputation, he did not seek voluntary
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retirement earlier to 'get 2 pension based on hié.pay
as Deputy Adviser, he did not accept the foreign
assignment, he opted for the Planning Commission pay
instead of the I.I.P.A.. It is because of this certificate
that the I,I.P.A, also granted him the higher pay of

_ rucdacd Ut Aerrru
Re.1620/= but adeb~n . FREReR

. A
they received intimation about the reversion, According
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to the applicant, the certificate had induced him to act
v i

in'a manner which he would not have acted if the certificete
N .

h-
had not besen given and the withdrawal of certificate at

this stgge would result in financial and other injuries
because of his conduct based on the certificate, Rccording;

lys by the prinmciple of promissory and equitable estoppels
, b allorwe
the respondente}cannqt withdraw the certificate at this

stage,

9., The learned counsel For the Planning Commission,
Shri Mehta, referred to the ruling of the SUpreme Court

in Union of India & Others Us, Godfrey Philips India Ltd.,
A,I.R, 1986 S.C. BO6, 1IN théif judgement the Supreme
Court upheld thétdﬁctrine of promissory estoppel enuncia-
ted by them earlier in Motilal Sugar Mills case (AIR 1979,
SeCo 621) by quoting from that judgement‘in the follouing
terms - |

- "The law may therefore now be taken to be
settled as a result of this decision that where
the Government mekes it promise knowing or
intending that it would be acted on by the
promises and, in fact, the promises, acting in
reliance on it, alters his position the Govern-
ment would be held bound by the promise and the
promise would be enforceable against the
Government at the instance of the promisee,
notwithstanding that there is no coensideration
for the promise and the promise is not recorded
in the form of a formal contract as required by
Article 299 of the Constitution., It is elementary
that in Republic governed by the rule of law, no
one, housoever high or low, is above the lau,
Everyone is subject to the law as fully and
completely as any other and the Government is

00007.
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no exception. It is indeed the pride of consti-
tutional democracy and rule of law that the
government stands on the same footing as a
private individual so far as the obligation of
the law 1is concerned: the former is equally bound
as the latter, 1Tt is indeed difficult to see on
vhat principle can a government, committed to the
rule of law, claim immynity from the doctrine of
promissory estoppel, an the government say that
it is upnder no obligation to act dm a manner, i.e,
fair and just or that it is not bound by the
considerations of "honesty and good faith"? Uhy
should the government not be held to a high
"standard of rectangular rectitude while dealing

- T -

"with its citizens"? There was a time whsn the

doctrine of executive necessity was regarded as
sufficient justification for the government to
repudiate even its contractual obligations, but
let it be said to the eternal glory of this court,
this doctrine was emphatically negatived in the
Indo-Afghan Agencies case and the supremacy of the
rule of law was established, It was laid down by
this Court that the government cannot claim to be

-immune from the applicability of the rule of

promissory estoppel and repudiate a promise made
by it on the ground that such promise may fetter
its future sxecutive action,"

The Supreme Court after analysing and disagreeing with the

- subsequent ruling in Jeet Ram Vs, State of Haryana, (A IR

1980 SC 1285) observed as follows:$-

10.

W eeeslt is equally true that promissory
estoppel cannot be used to compel the Government
or a public authority to carry out a representa-
tion or promise which is contrary to law or which
was outside the authority or power of the officer
of the Government or of the public adthority to

-make, We may also point out that the doctrine

of promissory estoppel being an equitable doctrine,
fRXXEXERAXDEX RREMAXDYXXER® it must yield uwhen the
equity so requires, if it can he shown by the
Government or public authority that having regard
to the facts as they have transpired, it would be
insquitable to hold the Government or public
authority to the promise or representation @ade

by it, the court would not raise an eguity in
favour of the person .to whom the promise or
representation is made and enforce.the promise

or representation against the Government or

public authority, The doctrine of promissory
estoppel would be displaced in such a case,
because onthe facts, equity would not require that
the Government or public authority should be held
bound by the promise or representation made by it,

This aspect has been dealt with fully in Motila;

Sugar Mills case (supra) and we find oursglvgs
wholly in agreement with what has been said in
that decision on this pointe"

We Fesel that the above ruling supports the appli-

cant's case more than the respondengé because in this

.0...80
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case, it 1is ﬁha applicant who has suf?eredlfinancially
and professiocnally because of the representation made
by the respondent 1 thrbugh the certificate and its
ol vatews Aiage ‘
subsequent conducthof not modifying or correcting the
representation uhengggy reasonabls person would have
dones it., The balance of equity liegréiffavour of the
applieantthan respondent(i)in this case and the full
benefit og.the certificate has to be made available
to the applicant at least up to 24.9.84 till which
date the deputation of the gpplicaht was axtended
with the approval of the Planning Commission for

the second spell in 1982 without withdrawing the

officiation certificate,

11 The reéult is, that the applicant is entitled
to the pay in the Planning Commission scale of Rs. 1600~
2000 with an initial pay of Rs. 1620, when he joined
the I.I.P.A. on deputation with increments and other
due to him, upto
allowances including deputation'allowance/24,9,84
till which date the Planning Commisséon.agreed in 1982
to extend his deputation for the second speli of two
years~(25.9.82 to 24,9,82) without withdrawing or
modi fying the ofFiciatioﬁ certificate originally
given. The I.I.P.A. should give an option to the
~applicant as on 25,9,84 either to draw his grade
pay in tha reverted grade of Senior Research 0Officer
in the Planning Commissi;n Weg, fa 25,9.84 or the
Professor‘s grade in thz I.I.P.A. If he opts for the
I.I.P.A. grade pay, his pay in that grade should
be fixed as on 25,9,84 by taking into account for
increments his service as professor in ths I.I.P.A.
betueen‘1.6.1981 and 24,9,1984, in addition to such

..9
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allouaﬁces, including deputation allowance if due to
him’under'the rules and terms of his deputatién till
his retirement-cum-permanent absorption in the I.I.P,A.
on 1.6.,1985, It will n&f be possible in the facts and
’ bircumstancas of thé caszzto giVa him the benefit of
the erroneous certificate of the Planning Commission

& Joyenel The clols
beyonq 24.9.84)as further extensianAgf;his deputation
fell within the mischief of the impugned order of
his reversion dated 28,11, 1983 and cancellation of
increment certificata‘dated 17.8,83, Since the
applicant had been appointed purely an a temporary and
ad-noc basis.as Deputy Adviser in the Planning
Commission and was getting the promotioﬁ extended from
Atime to time, he cannot ‘claim any right to continued
promotiaon as Deputy Adviser. Further sin;e the post is
not reserved for departmental caﬁdidates, the applicant
cannot have any right of promotion merely because
his juniors were appointed to the post dﬁring his

deputation, through selection by the U.P.5.C. The

applicant also, if he so desired, could have competed.

12; In the result, we allow the application in
part with the direction that the applicant should be
allowed full benefit af ﬁhe certificate to drau pay
in the Planning Commission scale of Rs, 1500-2000
with an initial pdy of Rs, 1620/~ with deputation
allowance as admissible -to him and with increments
‘in that scale till 24,9.84, The I,I.P.A. should
give him an gption as from 25,9.84 either to opt

for the professor's grade or the‘Planning Commission's

Mam agirm el PP’L”‘&!‘?&\"
graue of §BRiUDT§;SQ&thwa£i$@Q‘and if he opts for the
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Profassor's grade, his pay in that grade should

be fixed after taking into account his service as
Professor betueen 1.6.19é1 and 24,9, 1984 with such
deputation and-other allowances as due to him under
the rules, 'All consequential benefits including

" Pension,etc., should alsc should alssc be given to
him in accordance with relevant rules, The

application is disposed of on the abgve lines and

Sk

- (5. P, MUKERJI)
ADMINISTRATIVE MEMBER

there will be no order as to costs,




