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This application reveals c_
e peculiar situation wherein the Cantral

i

Elsctricity Authority(for short the f'CEAY),

‘with a view to provide better promotional

avenues Fof.the Bepartmeﬁtal candidates in

the matter of recruitment to the post of draftsman
decided tﬁ enhance the quota of promotion from
25%, as fixed in the existing recruitment

rules made in the year 1961, to 50%,and to

make necessary amendment to the recruitment

rulés, issued orders in the year 1964, with

the approual~qf the Ministry of Homa Affairs)
tovmake Furthgr recruitméﬁ£ according to the
above mode and eFFectod'rocruitmant.accordingly,
bdt after a period of 17 years decided to
relegate to'thé‘1961 rulgs,and has chosen to
revert persons who wers AAWMRXMEmEmK promoted

and who had baen>ceqtinuously working in' the
higher Qrade for years together: The applicants

are five such promotees who had been promoted

to the cadre of Junior Draftsman and even to

the next higher cadre of senior Draftsmane.

i dd
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The facts in brief ars as follows:i-

/
!

The Central Water and Powar Commission
(Power Wing) Non-ﬂinistariai post;(CIass-III)
RecruitmaﬁtAques, 1961, provided that th;l |
posty of jdniérioraftéméh is to be filled up

by direct recruitment to the extent of 75% and

- by promotion fegarding 25%. Tracers, Ferro Printers/

Blue Printers uho have completed at least thrase -

yéars of contipuous service and wﬁo héva
quélified in'tﬁb departmental examination for
£h8 post of juhior Draftsman were sligible to
be promoted. According to the draft resruitment

rules for Class -III(Non-Ministerial fests) in

!

the Watsr Wing of the Central Watar and Pouar

Commission, posts of junior Draftsmen were to

be filled up by direct recruitment to tha

extent of 66 2/3% and the rest by promotion.

As it was fslt that thsre should be a uniform
mathod of recruitment and that e improvement

in the promotianal opportunities of thosez in the

Powsr Wing is to be made, it was decided that

A
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in both the wings the quota for direct

- recrultment and-For promotion shall be

- made 50 per cent for sach. It was dscided

to amend thé recruitment rules of 1961

accordingly, and in the msanwhile on

2.12.1964, an administrati&e meﬁerandum
Lmatle _

was issued to effset recruitment, wherein

it was provided that appointment to the

post of juﬁior Draftsmgn will be By direct

récruitment to the extent of 50 per cent anpd

theiother 56 per cent is to be filled up from

departmental candidates. Regarding the latter,

1/3rd was set apart for departmental candidates

'

1

: . g
possessing diploma in dra?tsmaqﬁ?%d the balance

2/3£d ués set apart for promotion of eligible
dapartmental candidates in: the grade of Tracsrs,
Ferro Printers/élué Printers. There ua§ a

t':lrit pétition i;'a the High Court o ’Delhi in
Civil Urit.No.1219 o?A1§70hFilad by'Four Tracers

who were promoted to the cadre of junior Draftsman

in the year 1968. They challenged their position

.
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in the seniority list of junior
Draftsmen on tha ground that thay
- were eligible to be'prémoted earlier,
It was ufgea,by them that being diploma
Hoiders, though they were aétitled to
be considered out of the special quota
s
~ of j/Srd of theASD per cent set apart
fbr promotion, at the same time thay
were also eligible to be cpnsidered
against the remainingAZ/Sr& quota, as well,
along uith.the nun-dip;oma holdgrs. This
plea waleound against by the High.C§urt.
_ b
However, the abjeqtioq raisédZihem to
the séniority list in so far as it clupbsd
the diploma holders Qith.non-diploma
holders was found to be genuine and hence
the said seniority list}was quashed,’
The Central Water apnd Power Commission
\

and the Union of India, the respondents 1 and 2

in the petitidn)uera directed to frame

rules for
the statutory/recruitment if they @ere

not yet framed till then. This direction

Q;,,~‘
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was given in view of the fact that a

proper seniority ;ist could not b;

prepared without statutory rules qf

recruitmgnt. ‘fhe‘High Court taok note

of the fact that the administrative‘

decision of the year 1964 was taken- \

on. the basis of the draft rules, It was

;bSBPVGd in the judgement that an agreed
| be

formula -may be attempted toLPhrashdput,

whereby thé intérests of both groups are

protected in view of the unique situatién;

ﬁ meeting was held on 4.11.1982 to arrive

at an agreed solution, but it did not

yield any positive result. Thereupcn,

’

CCP 78 of 1985 was filed by the petitioners

in the uwrit pe tition alleging that Gout,
had acted contrary to the directions in

thg Judgemént., The ground urged was that

the seniority lists have been published

raverting to.the 1961 rules. Houever, it was

: QL////
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held that there was no contempt,

It was observed that a direction for

framing the statutory rules was given

bevies

on the assumption that the austheritdies

to the writ psetition can agree on

certain formula. At the same time, it

was indicated in the order that the
interest of pe?sods who had been promoted

=
on the basis ofodministrative instructions

- has to be safeguarded.

ﬁaving reverted to the 1961 rules,

ordsers have been pésssd reverting the
applicants. These orderé are challenged
by them as arbitrary, illegal and.violatiue

of Articles 14 and 16 of the CGonstitution,
It is painied out tha# direct ;ecruits
have been gxmmmkmd permitted to score a
clear march over them and that the benefit
of service renderéd by them for a number

of years has been denied. It is alsoc urged

NG
that the decision arrived atLthe meeting

‘held on 4.11.1982 to revert kx to the 1961

rules, with retrospective operation, is

2.
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illegal and that the seniority list
prepared on the basis of that dscision
cannot be sustained.

In the reply filed by respondents 1
apd 2, it-is contended that though the
administrative i;stfuctions issued in the
year 1964 were acted upon, as it was consi-
dered by tha:High Court as erronecus, since
they had Ebt been incorporated into tha
rules}and as the administrative instructions
had been decléred as null and void and Govt,
was given righﬁ to proceed in the matter as
it deemed proper in case no agreement is
arrived at between the parties, the action

of the respondents cannot be assailed as they

~are only "corallariss in implementation of
-a decision and dirsction given by -the

‘Delhi High Court®. It is also stressed

-

that promotion of the applicants had only been
on ad hoc basis and as such, they have no
right for regularisation and are not competent

to challenge tha ordsrs of reversion.

.
e 7t
o
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A reply has also been filed on

behalf of respondents 6 to 8 and certain
other raspoﬁdents, all of them.being dirsct
recruits. They have challengsd that the
instructions dt.1,12.1964 cannot override
the-provisions of‘the statutory rules of 1961
and as the entire action of the respondents 1
and 2 has been taken on the basis of the
latter ana as the sams haé been upheld by
ghe Delhi High Court, the ehallenge in the

\..J.a,‘,ua,ﬂ/&
application is not app&reebéa Accord;ng

to them, tﬁe promotion of these applicants
not being in conformity with the statutory
rulas; had ngcessarily to be sest asi@c following
which they had to bp reverted,

Though a strenuous atfemp? was
made by the counsél for ﬁhe respondents to
support the impugned action of the respondents,
on a careful consideration of the matter we are

iwva

of the view that the action cannotlpur sgal

of approval, ' -
: )2//’
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The Central Water and Power

Commission as well as the Govt., of India

were convinced that bstter promotional

" avenuss have to be opened to the Tracers,

Ferro Printers/Blue Printars in the Power
Wing of the Commissiéh in-the matter of
promotion to £he caﬁré of junior Drafism@n.
It was on that_account that a dscision was

taken to amend the statutory rules)in the

year 1961nso as to raise the quota of promotion

a)\so

to 50 per cent. It was subssgusmbly decided

to amend the recruitment rules accordingly for

/

which a draft was alsoc prepared, ﬁ%nding
publication of the amended rules, as promctions
had to be made,executive instructions wers

duly issued under which the quota of promotion
: i ‘ ' |

was snhanced to 50 per cent. This was done

in December 1964. Thersafter promotions

~

/

were made on that basis and that too on a

' regular basis after the constitution of the

Departmsntal Promotion Committee (for short 'DPC ')
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and on the basis of its recommendations,
Though there is a Statement in the reply
Filed\by respondents 1 and 2 that the
promotion was only on ad hoc basis, a
br&m*

pefusal of the promntion[in respect of

the sscond applicant had revealed that it

. : . ke

was made on a regular basis, being directed T Jc

: ' w

on probation for a pericd of tuo years from
the date of promotion., It is not in dispute
that all the five applicants have been
promoted to the cadre of junior pPraftsman
and some dflthem even to the next higher

&&v«;av

~ cadrs oﬁL?raFtsman, semioe—drefisnen and

that they had been working in the said
capacity. They have bsen reverted by the
impugned orders pa ssed in the year 1985,
are stated to
These orders/have been passed on the basis
of the decision of the respondents 1 and 2
to\revert»te the 1961'rules under which the
quota for promotion is only 25 per cent., The
only ground on which this decision is stated
e I

to have been taken iskFilinglof & writ petition

before the High Court of Delhi by four junior

-
S
#
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Draftsmen,in Civil UWrit No.1219 of 1970 and

the dscision therein. We have carefully

perused_the judgement of the 0elhi High

Court in the said urit petition and have

under

also analysed the circumstances/uhich that

petition happened to be filed. After ‘doing

so,.wé have no hesitation to 'hold that the

‘respondents 1 and 2 cannot take shelter

under the said judgement for the action

that is impugned, : «

As uvas pointed out earlier, whils

enhgncing the quota of promotion for the

departmental candidates to S0 per cent, it

was also provided that out of that 50 per cent

1/3rd‘shall be by appointment of deparitmental

‘candidatesy, possessing diploma in draftsmanslip

and the remaining 2/3rd by promotion of eligible

departmental candidates in the grade of Tracers,

Ferro Printers/Blue Printers, with three years

of service. The petitioners before the High

Court wers diploma holders, and they secured

their promotion out of the 1/3rd set apart for

them.

The claim put forth by them in the writ

,95//
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petitioh u;s ﬁhaﬁ they were eligible

to be considered out of ths remaining

2/3rd as well and as s;ch they should

have been promoted esarlisr. Thqs it is
clear that‘the dispute in the writ petition
was pureiy és between the depart@ental
candidatef,anﬂ-those possessing diploma

in draftsmaé%éﬁd the otherse. It is to be

emphasised that the direct recruits did not

i

come into the picture at all and the reduction

|

of the quota for direct recruitment was not
. li

at all in issus. So much so, the psndency

of the writ petition or the.decision theraein,

" cannot ét all have any bearing on the promotion

of the departmehtal candidates that was made)
giving &hem a quota of 50 psr cent. Ue are
emphasisin; this aspect because it was submitted
on behalf of the respondents 1 ;nd 2 that
though the rec?uitment rules of 1961 vere \

decided to be amended by enhancing the guota

for promotion it was not done as the matter

was weder sub-judice in the aforesaid urit

petition. This submission does neot deserve

acceptance. In this context, it is also to be (_.--
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pointed ocutthat the decision to enhance
the quota was taken in the year 1964, The

writ petition was filed before the High

Court of Delhi only in the year 1970.There

is no satisfactory explanation as to why

' the amendments were not actually made and

published during this period. It is also

significant to note that in pursuancs of

the decision, executive instructions uers.
issqad in that behalf>andlDPCs were ccnstitutsﬁ,
and based on their recommen;;tions, promotions

were being made during this period. Buring
the pendency of the urit petition before

the High Court 35»uell, promotions were
continued to be made, though no BPC was
conStitutad.‘- F

In the writ petition, the claim

oé'ths getitioners that they are entitled |
to be considered for promotion even from the
2/3rd of the 50 per cent was found against
tﬁem. However, as the impugned seniority list
was prepareg clubbing together the diploma

holders and the non~diploma holdsrs, the

seniority list was sst aside and a fresh L_—
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seniority list was directed to bs
prepared,
Respondsnts 1 and 2 have contended

that thé.administrative instructions

.issuad in the year 1964 wers declared to

be null and void by the aforssaid judgement)

and it is urged as one of the grounds for

_ reverting to‘the 1961 rules. On going through

the judgement we are not able to find ‘any
such declaration. On the contrary, it has

been pointed out in the judgement that the

administrative decision was taken apparently

on ﬁha basis of the draft_rules~and that
it is a matter of regret that no amendmsnt
was effected in the statutory rules to incor-

porate the said decision. The High Court had

- ‘clearly stated that the dscision taken in 1964

{

was a solemn decision in terms of the draft l‘
rules and was implemented by the Commiséio&
aqd #hat once the-Cuhmission took a decision
in 1964 to assign Furtﬁer quota to diploma
holders saparatgly, the Commission again

could not look back to 1961 Tules. It was

xe\,» ’
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on account of this xapims that the
respondents 1 and 2 weres directed by
the judgement to frame statutory rules
of recruitmant as early as possible if

they had not bsen framed till then. As

such, it is clear that the High Court was

i

also in favour of accepting the dacision_ﬁ e hanca

-

the quota in respsct of promotion/and

‘had 6nly pointed out that the amendment

to the s tatutory rules incorporating this
decision had to be issued soon. The attempt-
to revert to 1961 rules after taking note

of this decision was not approved esseewod

by the High Court.

Much reliance was placed by the

counsel for the fespondants on ths obsarvation
the
that " £ solution lies in thrashing out an

-

agreed formula, whereby interests of these
groups are protécted in this unique situation

obtaining in the Commission®™. It was submitted

that at the meeting held on 4.11.1982, it was

not possible to arrive at an agreed farmula and

*

hence the decision ta revert to the 1961 tules

&~
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was arrived at. In case, it was not
possible to arrive at an agreed formula,

as regards the dispute bstween the diploma

~holders and the non-diploma holders, what

- should have besn done was td do away with

the reservation of the 1/3rd ocut of 50 per cent

- for diploma holders and to treat all the

departmental candidates on a’par. At any
raté‘bebause-it was not possible to arrive
-at an agrsed formulg as bztween the two
groups, we are not‘able to comprshend uhlas//’
the wholesome scheme ?F providing =R é quota
of Sd per.cant in the matter of promotion

ﬁf departmental candidates as sﬁch;;-as RX
formulated as a result of the conviction

on the-part of the Central Uaéer and Pousr

N

Commission and the Govt. of India that better
promotional opportunitiss have to ba afforded
to the deﬁartmeﬁtal'candidates - was done

avay with and it was decided to revert to

the 1961 rules, retrospectively, without

Q_
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dus regard to the Factfduring tha
period of 17 years, aexecutive instruce

tions were acted upon and promotions

' had been made to the extent of 50%.

The counsel for the respondsnts

placed considerable reliance on the subse=

gquent order of the High Court dt.17.5.1985

passed on a contempt petition moved by

 the writ petitionars uwherein they élleged

that the decision of réspondents 1 and 2 to
revart to tha'1961 rules'amopnts to contempt
as it is violative of the directions in

the decision on the writ petition. It is

true #he High Cauft held that there is no
contempt committed by the-Céntrgl Water and
Ppwer Commission. But that does not mean that
the presedﬁ applipantg are precluded frn%‘

urging the claim that has besn made. Ih fha

- ordst on the contempt petition, the High'

Court has clearly stated that directions
had been givan in the writ petition that

N
statutory rules incorporating the 1964

-administrative instructions should be issuad

-
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. by the Govt, immediately. It is also

sean from the order that the submissian

' of the petitioners therein that sinca

the administrative imstructions wers

7

Followsd from 1964 to 1981 and on that
basi;'promotions wvere ﬁada, the immediate ;
offeét of the decisioﬁ of the éammission
ﬁould be to revert some of the petitionsrs
to lower posts which uaul& mean loss of
considerable sarvice in the promotional
posts, was qund to bas on merit)and it

was pointed out that "not only that it
would be contrary‘to #ho principles of
éduity, but fhe résultant'prejudicg has

its roots in the Commission's ouwn decision
to follou the administrative instructi&ns
for 17 years ahd~th§§ persons who Qero
promoted on the basis of the séid:admiﬁist-
rative instructions cannot be now left in
lurch by reversal of the decision?..ln v.isu

of the above, merely because it was found

.
2// —
b4
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| . that no contempt as such waé committad
by -the Commissieh, the respondents 1 and 2
‘cannot support their action.
It follous tﬁa%gthe plea of the
-respondents 1 and 2 that what has been
done is only a carellory to the imple-
mentation of the dmgizgm decision of the
e direction givan by the High Court of pelhi
in the urit petitionPawwot’ Le ccee|Asl
In Narendra Chaddha ana others =~
Vs, - ﬁnion of India(AIR 1986-SC ~ 638),
the Supreme CourtAha; held that when an
officer ha§_dorked for a long period for -
3/‘ : : nearly 15Ito 29 yesars in a post and had
nevar bsen reverted, it cannot bs held that
; the officer's continuous officiation was a

merely temporary or local or a stop-gap

arrangement even though the order'of appointmeﬁt

state'l’ L
may/saist so. Hence there is no.merit in the

plea of the respondenfs 1 and 2 that the
‘promotion of these applicants was only oen an
ad hoc basis and as such they are not entitled

| B "to relief. In the aforesaid decision, the
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Suprems Court proceaded to lay down -

that in such circumstances the entire

period of officiatioﬁ has to be counted

for seniority and that any other vieu

qould be arbitrary ang violative of Art,14

and 16(1) of the Constitution bscause the-

temporary service in the post in question
- " . 1s not for a short period intended to mast
some eme?gent or unforesegn circumstancss,

In K.N.misra and'othefs - Use= Union

of India ;nd ;thers(ATR 1986 (2)-£.:AT_A270) this
Ben;hof the fribunailgés laid doun‘ﬁhat the
:b;nefit 6? the long period eflservica would
si | accrue to ail promoteas who continuously

officiated against long term vagancies and that

~

have to
the continuous period of offickation would/be

reckoned for determining senioritys
\
It is not in dispute that by the
decision of the respondents 1 and 2, parsons

who have been recruited direct have bsen éble

to steal a march over the promotees in the

Q,’//
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matiar of seniority. In A.Janardana = Vs.=

Union of India(AIB 1983-Supreme Court - 763),

the Supreme ;our% has hsld that:"a.direct

recruit who comes into se?uica a%fer the

promotee was already ﬁnconditionally and

without rese:uatidn promoted and whose promotion

is not shown.to be invalid or illegal according

to~relevant-statutary or non-statutopy rules,

should pet be permitted by any principls of

scors
seniority to sxeuzm/a march ovsr a promotes,

‘bacause that itself being arbitrary would be

violative of Articles 14 and 16 of £ha
Cénséitution“; |

It is s;bmitted by counssl for the
fespondents 1 and 2 that the promotion of
these applicéﬁts is‘invalid aéﬁié%eﬁﬁﬁBsed to
1961 statutory rules aqd as such they cannot
assail the orders of reversion, Ue are afraid
that it is not open to the respondents. 1 and 2
to advance fhis p;aa in support of thnir action.
This is not a case éhera by a inadvertance or

overaight, a promotion has been made in respsct

of one or two employees, in violation of tha

<
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rales. On the contrary, this is a case
where to enhance the promotion quota a WawAa.

decision was taken by the respondents 1 and

" 2 to amend the existing recruitment rules

and in that behalf sxecutiua'instructibns
.80 that

uere issued/till the draft amendment was

finalised, promoticns pouid be made based
gn the saﬁ@; The question is uhethar.such
orders of promotion made deliberatsly and
conséidusly,and uhgn they have been allouwed
to be in force for years together allowing
?he prométaes to work in the promoted post
continuously and even‘grapting promotion to

L Le

the next higher cadre, can i be saidLinvalid
Llathe o |
and as suchPo be set aside on the short
ground that they they are based only on executive
instrudﬁioném{The ansuwsT has to be in the
negativa.
]
In the result, the impugned orders -

reverting the applicants are hereby'quashad.

The applicants shall ba given their due sehiority
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in the seniority list of junior Draftsmen

on the basis of their promotion

, 40 the light

of this order.

The application is allowed as above,

' g«”~<7 - _
/—L\/ - —

(G.SREEBHARAN NAIR) ,(s.P.MUKERJI)
JJUDICIAL MEMBER - ADMINISTRATIVE MEMBER
16.10.1987
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