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ahri Alluwalia ;y<^4liPetitioner

Vs^

Secretaryj'-Government of ^^fl^Bespondents
India

Shri Oberoi

Shri Jagjit Singh

•i.^.*'?i^dvocate for the
Petitioner

•|^;;i^i?^dvocate for the
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CQRAMt

rt£ fiON»BL£ iVE,' P.K. KAHTHA, VICE CHAIRiVMl(jUDL.)

THE HOM'BLE m, AJAY JOHEa.'j' ADMNISTHATIVE iVEMBSR

is] l-'̂ he'ttBr Reporters of local papers may^ be
allowed to see the Judgment?

2t To be referred to the Reporter or not?

(The judgment of the Bench delivered by
Hon'ble Shri Ajay Johriv Administrative i^nSDer)

By this application received under Section 19

of the Administrative Tribunals Act, 1985V the applicant

has prayed for directions to be issued to the respondents

for the release of the withheld amount of his Death-cum-

Retirement Gratuity and for awarding him interest at the

rate of 12% on the same w,'e;if »^ liiflla84 till the date of

actual payraent|]
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2# pendency of this application

except for an amount of Bs^^743f70 which has been

deducted on account of -

(i) Enhanced Rent Bs'| 740,00

(ii) Bent for period Bs;l2953if70
l|il^4 to 191)3 .©S

(iii) Telephone charges BsJll98|00

(iv) Electricity Bill 772.00

(v) Engineering debits Bs| 80|00

and the interest claimed by the applicant, the balance

anK)unt has been paid to him by cheque on 2iiil^l987f

3^ The facts of the case which are not under dispute

are that the applicant retired as a C^ivisional Engineer-

from the Ferozpur J^ivisioh of the Northern Railway on

30;U1#4| His pension and other retirement benefit

were sanctioned for payn^nt on 22iUJ-|S4^1 The DCRG was

to be paid subject to vacation of the bungalov; and

finalization of debits in consultation with Ekivisional

Accounts Officer, Ferozpuri^ ^ihile his pension etc4 were

paid to him his entire gratuity was held up by the

respondents'ij

4i^ It is the applicants case that as the right to

gratuity is a fundamental rights it could not be withheldf|

He has also rel^lSon the j^yment of gratuity Act, 1972
and the ^ayn^nt of Gratuity (Central) Rules,' 1972. The
respondents have justified their action in their reply

on the ground that the DCRG was ordered to be released

subject to the vacation of the railway bungalow and

finalization of other outstandings.l Since the applicant

did not vacate the accommodation till 18ii3|85 and a

vigilance case was reported against him, he could not be

paid the DCRG till the vigilance case was closed:! On
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this account they have also opposed the claim of payr(tent

of interest :to the applicant.' They have further said

that all Government outstanding dues are recoverable from

the gratuity and that is how after making the recoveries

the balance has been paid to the applicants?

5ii W'e have heard the learned counsel for both parties#1

The contentions raised by Shri Oberoi, the learned counsel
f

for the applicant vi/ere that no interest was paid on the

payments made by the respondents^ According to the learned

counsel the applicant is entitled to payment of interest

at market rates which he assessed at 18^ per annumsj He

further challenged the recovery of the house rent from the

DCRG,i According to him the applicant could retain the

accommodation for six months at double the assessed rent

or 10^ of pay whichever was more hence charging of market

rent was illegal! In regard to telephone bills it was his

contention that the respondents themselves did not disconnec

the telephone and the applicant has not been confronted with

the details of the bills but he has been made to pay the

same through the unilateral deductionsil The learned counsel

did not dispute the recovery against the Electricity

Consunption and the Engineering Debits i^is main emphasis

was also that the recoveries could not be made for non

statutory dues and that at the time of retirement there was

no pending case against the applicant^ These were opposed

by Shri Jagjit Singh, the learned, counsel for respondents on

the ground that the Pension Rules permitted deductions from

the gratuityii For the telephone bills the learned counsel

offered to have the details reexamined by respondents if the

applicant made any representations and further submitted tha

the applicant had a vigilance enquiry pending and hence the

DCRG could not be releasedf have perused the paper-book

and the replies and counter replies carefully;
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6i1 ^ On the subject of recovery of Government dues

from pensionary benefits the claim against a railway

servant can be due to losses incurred as result,of

negligence while in service and other Goveroment dues

e^ig^, house rent, advances, postal insurance premium etc^

ori non Government dues,^ Section 13 of the Pension

Hules, as reproduced in the Railway Hstablishment Manual

by Jand, permits recovery of Government dues from the

DCRG even without obtaining the consent of the enployeei^

If the time of sanction of pension any dues remain '

unassessed, in respect of house rent etc, either the

C^vernment servant furnishes a surety of a suitable

permanent Railway employee or a suitable cash deposit can

be taken from him or in the alternative such amount of

DCHG as may cover the dues may be held back| The

precaution to be observed is that the amoubt withheld

is not excessive or disproportionally large^ Normally,

the amount should not exceed the estimated amount of the

outstanding dt^s plus 25^ thereof! If the assessment

cannot be made it should be limited to 10/^ of the DCRG or

^;|10,CX)/- whichever is lessil There are also instructions

that where commerical debits are involved after 15 months

and where they are not involved after six months of

retirement, it should be presumed that there is no claim

against a railway servanrtij In respect of dues on account

of rent etci| of Government accommodation, the period of

15 months/6 months has to be reckoned from the date of

retirement or the date of vacation of accommodatjbn

whichever is later after which the ivithheld amount has to

be released#! The dues, however, do not lapse and Govt.'j

can recover them after due litigationil*^ The rules further

lay down that assessment of dues should be made in time^j
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Railway gratuity rules being separate we do not agree

that the applicant is covered by the gratuity Actil

li\ While deductions from gratuity are thus possible,

the rationale of withholding the entire amount of OCRG are

not tee based on these rules^ If any departmental

proceeding is instituted and continued then,only provisional

pension is paid«1 In the applicants case, the duef and

proper pension was paidj This is evident frora the order

dated 22;iiUl|84 (Annexure A of paper-book) S'ara 2308 R;^II

(Rlyil Hst; Code Volv^^ II) lays down that no gratuity is

payable until conclusion of the departmental proceedings

and final orders thereon and if only minor punishment is

impose^ the gratuity shall be authorized*1 find that

the stand taken by the respondents that the DCRG was not

paid because of the applicants involvement in a vigilance

case cannot under the rules sustain itself The facts do

not support this pleail The letter reg»^ vigiiance case

relied on pertains to 1986 (Annexure R^lII), The applicant

had already retired on 30;]liii!84i| Any disciplinary action

after retirement can only be taken after the Presidents

approval.is obtainedst On 30«|lll!84 the applicant had not

been issued any charge-sheet and none has been shown as

pendingij So discovery in 1986 of involvement of the

applicant in a vigilance case could have had no effect on

his DCRG|j VSie reject the submission of the learned counsel

in this regard^.

8,,?; The only fault of the applicant was the non

provision of a surei^-and non vacation of the CSovernment

accommodation and this was the reason why in terms of the

pension rules ^ reasonabM amount of iOCRG could iie/"held=if /
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But surely not the whole amount,: The rules already

lay down the necessity of assessment of debits to

arrive at the amount and in absence of the assessment

they limit amount to be withheld to Rs,1000/-4 The

obvious conclusion then has. to be that the amount with

held Was without jurisdiction and beyond rules and for

this the applicant cannot be penalized and should have

been compensated by the respondents

9ii Railway Hules regarding the retention of Hly.i
after retirement

Quarters/as enumerated in Bdsi] letter H(G^8i Qrt.1-51

of 1982 lay down:-

(i) Normal rent for retention for two months,

(ii) Next two months on double the assessed rent
or 10^ of emoluments whichever is higher.'

(iii) Further two months on grounds of sickness etc*l
Double the assessed rent or 10!^ emoluments
whichever is higherii

This is not automatic;] The occupant has to apply and obtain

permission otherwise the occupation is treated as

unauthorized in which case appropriate hold back as

admissible under the rules has to be made from DCRG and

there are other additional instructions in regard to the

same too^ The respondents had allowed first 2 months

on normal rent*' Since no permission was given for
it was treated

continued occupation^as unauthorized. For unauthorized
\

occupation, rent at outsiders rate is charged as per

Rly^ Bds.^ letter F(X) l-72/HiV3/l of 27^|72 and 27f|9^f76vl

This rate is three times the assessed rents] The respondents

have recovered this amount as Annexure H-I shows^i le find

nothing wrong in this recovery•! The applicant has not been
/ • \

able to prove that he had obtained any permission to retain

the quarter beyond 2 months of his retirement-^ Mere

putting in an application will not be adequate for this
/

purpose"!
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10i| On the above facts we do not find any illegality

in the respondents action to recover the rent as per

outsiders rate as also the arrears of enhanced rent from

the gratuity of the appliGantl] The learned counsel for the

applicant has submitted before us that he accepts the

deductions for electricity consumption and engineering

debits;^ In regard to telephone bills the learned counsel

for the respondents has indicated that the same can be

reexamined if the applicant represents^^ Thus the only

question that now remains is the unnecessary withholding

of the entire DCRG,^ The entire amount could not have been

withheld as there were no circumstances to do this.'

li| The respondent^ own instructions being clear

regarding appropriate hold back only, in our opinion the

applicant's request for grant of interest on the delayed

payment of the DCRG*s balance amount cannot be rejected^

The Hon'ble Supreme (hvurt in AIR 1Q85 SC .-^6 State of

Kerela/Padmanat^ian ha^^ categorically laid down that if

there is delay in making payments of the pendion^gratuity

or other benefits the same must be visited with penalty

of interest at the current market rate till actual payment.'

Hxcept for, appropriate hold back which should have been

assessed, the balance gratuity should have been released

on the date of retirementsi

12^ On the above consideratior^while leaving the questio

of refund of any sum that may become due in respect of

telephone bills after the matter has been reexamined by the

respondents in consultation with the applicant on his

representation^ ^e reject the other claims of the applicant
TnaJz. J)(yRG>

in regard to recovervj^ In the circumstances of the case.
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the claim of the applicant for interest at the rate of

18^ per annum is also not justified^ allow the

application in respect of the claim of interest only at

12% per annura and direct the respondents to pay interest

on the amount of gratuity paid by them on 2^11^87 to the

applicant at this rate for the period I;jl2^a4 to 2*|114337fi

^S'e leave the parties to bear their own costs-| The respondents

should comply with the above directions within a period of

one month from the date of receipt of this order|

iEMBSa (AM)

'to
(P,K. KAHTM)

VICH Gmiaf^(j)


