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JUDGMENT.

This is an application filed in April, 1986, under

Section 19 of the Administrative Tribunals Act, 1985. The facts

leading to tha application are that the applicant, who had joined the

Railuay service on 2.5.1960, proceeded on leave with effect from

4.11.1975. He resumed duty on 22.12.1981 after submitting a medical

fitness certificate issued by a private medical practitioner and

claimed medical leave for 5 years and three months. On 28.12.1982,

the applicant sought voluntary uithdrauial from service. In the notice

served upon th© respcndents, hs sought withdrawal from service with

effect from 8.6.1982, i.e. he wanted this retirement to be effective

retrospectively over a period of six months. He was not paid salary
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from 1.3.1982 to 14.4.1982 and he represented to get the same.

lifrien ha resumed duty after long leave, he was not given any posting,

The applicant requested his officers to adjust his due lea\/s against

medical leavs. liiith respect to his notice dated 28.12.1982, the

applicant uias informed as underj-

"Wo. 570.Sig/PlUPl/8 dated 28,8.198A

Subs Voluntary retirement from service.

Refs Your application dated 26.12,82

Sines you do not qualify for voluntary retirement

u.e.f. 8.6.1982 on account of your absence from duty during the

period frcm 25.5.76 to 27.2.82, you are hereby directed to report

to this office immediately

This communication clearly showed that the applicant had been treated

as absent from duty from 25.5.1976 to 27.1,1982. The applicant has

approached the Tribunal to declare him voluntary retired in pursuance

of his note dated 28.12.1982 and that he be sanctioned leave for the

period h® remained absent from 25.5,76 to 27.1,1982t.

2. In the counter-affidavit, the respondents have averred that

the applicant was unauthorisedly absent since 25.5.1976 to 27.1.1982.

The applican^^reported for duty on 28.1.1982 and ; he was' posted to

mirzapur wida order dated 20.4,1982. However, on'request made by the

applicant, he was kept at Delhi for one more month. The applicant

again absented himself from duty for the second time with effect from

7.6,1982. Disciplinary action Mas initiated_against him on this ground.

It was further averred that sines the applicant was absent unauthorisedly

for the period 25.5.2976 to 27.1.1982, this period could not be

I

counted towards qualifying service and since the applicant had not

put in the requisite qualifying service, his notice for voluntary

retirement could not be accepted. It was further contended th&t the
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applicant had admitted that during this period, he was out of India

in Iraq Vor Iran. Tor the second apell of absence, the applicant uas

awarded a punishment vide order dated 2/8-12-1986 for his unauthorised
f

absence from 8.6.1982 to 24.5.1986. The applicant has filed an appeal

against the impugned order of punishment,

3« liie haue heard the argumenhs advanced at the bar and gone

through the documents placed before us. The applicant has been

dealb with for two spells of absence (i) from 25,5.76 to 27.1.19S2

and (ii) 8.5.1982 to 24,6,86, So far as the seeond spell of absence

is concerned, the applicant has been dealt with through charge-sheet

served upon him in a regular departmental enquiry and an order of

punishment has also bean passed against which he h-as filed an appeal.

In the instant application, the Tribiinal is not concerned with this
r

absence or uith the disciplinary proceedings. The Tribunal is

concerned only with the period of unauthorised absence from 25,5,76 to

\

27.1.1982. li/e find that the respondents have treated this period as

one. of absence and a report to this effect has bean made in the

s

service record of the applicant. This entry uas made on 10,2.1982.

The applicant has sought the relief that this period be treated as leave

of kind due on the ground that kihsn he resumed duty, he had produced a

certificate from some private medical practitioner. The respondents

have avested that not only this was .unauthorised absence but thai^ the

applicant h^d .gone out of India and served in Iraq and Iran uiith some

other Railways, So, there was no question of regularising this leave/
i • • . , _

unauthorised absence period or paying him leavs salary, as claimed by

the applicant. lile find no evidence to sustain the claim of the:
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applicant that he is entitled to treat this period as one of leave

and that he is entitled to receive leave salary. Evan if he was

granted leave in the initial period, his staying auay from duty

for such a long period without getting the leave sanctioned and his

uorking in other countries would certainly disentitle him from sanction

of such leave or grant of leave salary. His argument that his case

was ripe"for submission to the Railway Board for sanction of leave

does not confer any right upon him to seek regularisation of leave or claim

leave salary.

The second relief sought by the applicant is that he had

served a notice of voluntary withdrawal from service vide his application

dated 21,12,1982, This notice was served as a protest against his posting

to nirzapur which would have adversely affected the education of his four

T

school—going children. Relevant portion of his notice for voluntary

withdrawal from service dated 21.12,1982 reads as under:-

"At this juncture either I have to surrend. my service
or sacrifice my children's future. So, better I choose the future
of my children and hence I am offering my withdrawal from service
w.a.f, 8,5,1982'».

It was argued that this notice had become effective after three months

i.e. from 20.3,1983 in terms of the seruLce conditions of the applioant«

The Railway Board's circular dated 9,11,1977 relating to the Scheme of

Voluntary Retirement for Railway employees, as is material, reads as under:-

"(i) Railway servants who have put in not less than 20 years
qualifying service or service in the case of those governed by
SRPF (Contributory) Rules, as the case may be, may, by giving notice
of three months in writing to the appointing authority, retire
from service voluntarily. The scheme is purely voluntary, the
initiative resting with the Railway Servant himself. The Govt,
doss not have the reciprocal right to retire Railway servants on
its own, under this Scheme."
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It was ths contention of tha respondents that the applicant had not

put in 20 years qualifying service though he had joined the ssruica

on 295,1960 becausa his period of absence from 25.5,1976 to 27,1,1982

Idas treated as one of unauthorised absence. The learned counsel

for the respondents relied upon rule 432- (iii) of the Manual of

Railuay Pension Rulss, 1950, specifying what periods would not qualify

as service for pensionary benefits. This rule reads aa follousj-

' 'Unauthorised absoncs in continuation of authorized joining
time treated as 'oysr-stayal' in terms of Rule 2112-R,Il(F«R«73),'

/A
It was further stated on behalf of the respondents that .fee. had been

informed vide their letter dated 28,8,1904 that he had not put in requisite

qualifying service for voluntary retirement. The learned counsel for the

applicant argued that this reply of the respcrdents was invalid because

it u/as issued on 28.8,1984 uihsreaSy the applicant had applied for

voluntary retirement on 21,12,1922, and the notice seeking voluntary

retirement uould have become effective on 20.3.1982, (tJith regard to the

content of the notice, the learned counsel for the applicant st^4«d that

the character of the notice uas never questioned by the respondents

and they could not now find fault with the form or content of the

notice. Ids are unable to accept the contention raised by the

learned counsel for the applicant* bJe find that the notice served by

the applicant was totally defective and did not conform with the

requirements of a notice for voluntary retirement, A perusal

of the so-called retirement notice shows that the applicant does not

U
seek retireihent. He seeks voluntary withdrawal from service.

There is no such thing as 'voluntary withdrawal from service'.

There are Rules govarning voluntary retirement from service. Again,

ids find that this notice is un-sustainable because it seeks withdrau;al

with retrospective effect and not from a prospective date which a notice
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should do. In terms of the Railway Board's circular, refarrsd to

abovs, a notica for throe months in writing to the appointing authority

is required to bs ssrved for seeking woluntary retirement. The

so-called request for Withdrawal from seryioe ssrved a nohiee for six

months retrospectively, Ue, therefore, find that the notice for

retirement is totally invalid and void. Again, treating the period of

absence by the respondents as not qualifying for pension is

substantiated by the rules on the question of qualifying servica,

as quoted above«. and thus the applicant did not have the qualifying service

to his credit to seek voluntary retirement.

4, In vieui of the foregoing facts, uie find that the

application is without merit and, therefore, reject the same with

no order as to costs.

(8IRBAL NATH) (ZAHEER HASAN)
ADPIINISTRATIUE MEMBER VICE CHAIRMAN,


