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final order

IN THl central ADniNISTR ATIIAE TRIBUNAL
NEU DELHI

Original Application No, 249 of 1985

Shri Fl.n.Haldar Applicant

-Vs..

Union of India and another Respondents

Counsel for applicant , Shri D.K.Kapur,
Advocate

e t\

Counsel for respondents .. Smt.Rajkumari Chopra,
Advocate

CORAPI: Hon'ble nr.Justice G.Ramanujam,
lyice-Chairman

and

Hon'ble Shri Birbal Nath,
Administrative Member

(ORDER OF THE TRIBUNAL PRONOUNCED BY Hon'ble
Justice f^r , G.Ramanu j am, Uice-Chair man

on 28.5.1987)

In this original application,

the applicant has prayed for quashing

the order of suspension dt.28.2.1986, as

being illegal and arbitrary and for a

declaration that he is entitled for

promotion with effect from 26^. 19 35-; the
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date uhen his junior in the select

list of Grade-I Officers of 1984 was'

promoted, overlooking his claim and

for a direction to pay all financial

benefits, resulting from such declaration

of promotion.

The circumstances under which the

applicant has come forward, claiming the

aboue reliefs may briefly be noted^

The applicant uas working as

Dy,Chief Controller of Imports & Exports

in the Office of the Chief Controller

of Imports and Exports, Ministry of-

Comrnarce, New Delhi up. to 1985. He

belongs to Scheduled Caste community.

He has been duly placed in the select,

list of Grad's-I Officers of the Central

Secretariat Seruice(for shorty 'CSS') for

the year 1984 as per On No, 29/2a/84^Eu (!^1fl)

dt.13,2,1985, In the said list, the name

h •
/ of the applicant appears at Si,No.23. All

person-s aboue him in the select list were
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given promotion., Llhen his turn

for promotion arose^"ihere uere

six uacancies between 25,6,B5 to

12.2;iga6 and for all the six vacancies
y

LOeA\, (X^
juniors in the select list^had been

promoted, but the applicant uas

not promoted. Uhen he uas. making

representations as regards his

non-promotion in accordance with

the select list, the concerned depart

ment in the Ministry of Commerce

iJi ich ignored him for promotion got

his house raided uiith malafide inten

tion on 18,2.1985 and nothing incrimi

nating uas found, as a result of the

said raid. However, on 28.2.1985, he

was placed under suspension under

Rule I0(l).(b) of the CCS (CCA)Rules on

the ground that a criminal case is

under investigation. According to the

applicant, his non-promotion subseqi-e nt

to his inclusion on 13.2.1985 in the
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select list of Grade I Officers-19B4,

is illegal and arbitrary and uiolatiue

of Art.14 and 16 of the Constitution

and that the order of suspension uhich

uas passed on 18,2.1986 has nothing to

do uith his non-promotion from 13,2.1985,

The order of suspension is also vitiated

by malafides, having regard to the fact

that the Ministry of Commerce is bent

upon justifying its stand in not promo

ting the applicant even after inclusion

in the select list.^The said application

is, opposed by the respondents by filing

a counter to the fbllouing effect. .

-The applicant uas no doubt included

in the select list of Grade-I officers

d'frthe Central Secretariat Service for

appointment to Dy,Secretary level posts,

issued by the Department lOf Personnel and

/A / Training on 13.2.1985. Houever, it uas not
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considered desirable to post the

applicant in/under the Ministry of

Commerce ashe uas not considered fit

to hol-d higher Responsibilities attached

to the post of Jt.Chief Controller of

Imports and Exports in the office of

the Chief Controller of Imports and

Exports. Therefore uhen a posting uas

given, the Department of Personnel and

Training was requested to post him to

some other i^inistry/Depactment. The

Department of Personnel and Training

in turn advised that the applicant

should be adjusted against one of the

vacancies in the Ministry of Commerce

itself. The Ministry of Commerce again

expressed its difficulties in this regard.

Later a direction uas given by the

Ministry of Personnel and Training, posting

the applicant as 3t.Chief Controller

S y"7of 'Imports and Exports in the office

of the Chief Controller of Imports and
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Exports^ Again the Ministry of

Commerce expressed its difficulties Uv

complying uith t he .dire'Dti.dini -:n

of the Department of personnel and

Training and requested for adjustment

of the applicant in some other ministry.

Later it came to' the notice of the

Commerce [Ministry that the applicant's

assets were disproportionate to his known

source of income and after a preliminary

inquiry^ a case was registered in a

;

Criminal Court on the basis of the

first information report^under Sec.5(2),

read with Se.c.5(l)(c) of Prev/ention of

Corruption Act 1947, He was suspended

under Rule 1Q(l)(b) of the CCS(CCA)Rules

by an order dt.28 .2 .1 986 . T.hp conntor ,

er r 6d—btrn* •^he suspension order

has been passed in accordance.with rules

and the same cannot be challenged'on

any ••e^fe+nrf tenable ground and so long as
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the order of suspension continues

to-be in force, the question of

promoting the applicant does not

arise® Since the criminal case

registered against him by the

Central. Bureau of Inv/estigation

is pending, the order of suspension

cannot be interfered with by the

Tribunal^Thus the stand taken by

the respondents in the counter is

that though the Department of

Personnel and Training has posted

the applicant as Dy,Chief Controller

of Imports and Exports in the Ministry
/

of Commerce, the same uas not gii/en

effect to in vieu of certain difficulties^

aftch that no promotion at this stage

can be given to the applicant in uiew

of the continuance of the suspension

order in force, pending criminal

proceedings and that the order of
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suspension dt.23.2.1986 cannot be

challenged^ as it is it has come

to be passed in v/ieu of the pendency '

CL-CK^
of the. criminal proceediag^. against

A

the applicant^^^n the counter, the

respondents have also taken up a

stand by uay of^preliminary objection

that the appication^in so far as it

seeks interim relief staying the

criminal proceedings initiated by the

Central Bureau of Investigation, is

not maintainable. Since ue are cnnsi-

"y dering at this stage the tenability

of the main reliefs claimed by the

applicant, ue do not consider it

necessary to deal with the said pre

liminary objection which v.cara raise

only if relief is tobe granted a gainst

the Central Bureau of Investigation,

the prosecuting agency before the

cr-iminal court. Nou that ue are dealing

with themain relie&s craimed in the
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main application, there is -n^-

question of £dnoido-rirvg—

the maintainability of the appli

cation or the jurisdiction of the

c^v'i^e£.
Tribunal^at this stage.

As already stated, the t'uo \i^cd'

Dliofo claimod- by tE-& by the applicant in .

this application ere', (i)uithholding

of promotion without any justification

betujeen 13,2.1985, to the date uhen

his name uas included in the select

list of Grade-I Officers of 1984, until -

28.2.1986, the date of suspensionj(ii)the

ffT)

alleged arbitrary suspension •#t..'^2. 1986.

Ue proceed to deal uith the

question of withholding of promotion after

the applicant's inclusion in the select

list. It has not been disputed in the

counter affidavit that the applicant's name

uas included as Item No.23 in the Select

List of Grade-I Officers of the Central

Secretariat Service for the year 1984

and this"^-s clear from the Office Memorandum
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dt.1392o1985, According to the

applicant, all persons above him

were promoted betueen 13.2.1985 and

25.6,1985 and six vacancies arose

from 26.6.1985 to 12,2.1 986•and

these six vacancies have been, filled

up by his juniors in the select

completely overlooking his

claims. This according to the

applicant is arbitrary and violative,

of Arto14 of the Constitution, The

fact that the applicant uas suspended

under Rule 10(l)Cb) on 28 .2.1986 cannot

/

stand-in the uay of his getting promotion

earlier,- Furthog- Oil Wo .29/21-84 EO(Fll\i)

dt,13.2,1985 of the Department of

Personnel and Administrative Reforms ^

K It is also, not in

dispute that the select list .fiorpthed

yeart1984c.had'be&n-prepared under Rule 12(4)

of the CCS Rules 1962, Central Secretariat

Service -Promotion to Grade I and

Selection Grade Regulation 1964, as amended
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from time to time. Para 2 of the

said QH dt,13.2,1985 is as follousJ-

"Actual appointments uill be

subject to the recommendations

of the Central Establishment

Board and approval of the Ap[ioint-

ments Committee of the Cabinet in

each case. The order of seniority

in the Selection Grade uill follou

the order of merit in the list,

irrespective of the actual dates of

appointment".

Based on the said select list, the

applicant has been making repre

sentations for giving him promotion,

instead of appointing persons from

outside againsb vacancies uhich arose

after his inclusion in the select list.

Based on the applicant's representation^
A . , . ^

the Department of Personnel and Training

had passed afl- order on 1 1 ,1 2.1 985 in

No,29/24/85~ED , Govt, of India, Depart

ment of personnel and Training(Office of

the Establishment Officer)-.

" In pursuance of the directions

given by the Prime Minister,

the Department of Personnel and

Training hereby makes the postings
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of the follouing CSS

selection grade Select List, 1984,
Officers as Qy.Secretaries in

the Ministry/Department mentioned
against each, with immediate effect

and until further orders:-

Sl.No, Name of the Position Present Posted
Officer(with in select posting as
date of birth) list

1 to 3

4. Haider

(b;1.6.1929)
23 Dy.CCI&E Joint CCI&E

(US level) (DS level)
Fl/Commerce Ministry of

Commerce

Sd/- R.K.Tikku, Secretary
Appointments Committee of the

Cabinet

The above communication dt.11.12.1985

clearly shows that on the directions of

the Prime Minister, i-a—char go—s-f^Depar tment

of Personnel and Training, had promoted the

applicant from the Dy.Chief Controller of

Imports and Exports to the post of 3t,

Chief ContiD ller of Imports and Exports,

Ministry of Commerce. This order, hcuever,

uas not given effect to by the Ministry

of Commerce on the ground that the applicant

uas not considered fit ^to shoj Ider higher



/13/

responsibilities, v/iz, the post of

3t.Chief Controller of Imports and

Exports in the Office of the Chief

Controller of Imports and Exports

and the Department of Personnel and

Training uas requested to post him to

some other Ministry/department. Houeuer,

the Department of Personnel and Training

in turn advised that the applicant be

adjusted against one of the vacancies

in the Ministry of Commerce itself. But

this direction uas not adhered to by the

Ministry of Commerce, Subsequently, a

direction uas issued by the Department

of Personnel and Training to give e ffeet

to the posting order passed by it earlier.

But the Department of Personnel and

Training uas again requested by the

Plinistry of Commerce to adjust the

applicant in some other [Ministry, Though

the order dt.1 1 .12.1 985 hasteeen passed

by the Department of Personnel in pursuance-
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of the directions giv/en ^by the

Prime Minister, 'prpfn'otiaggthss

applicant as 3t.Chief Controller

of Imports and Exports insibLbd'

t'he Sdiiie—-te—ba—94- -to, the

PUnistry of Commerce has consistently

disobeyed the direction, mhich clearly

1

indicates- the biased and prejudiced
»

<-ce.YS
mind of the concerneci in the

C=\

Commerce Ministry, tfr the counter,

uhich had been filed on 28.8.1986, it

is seen that the Commerce Ministry has

shoun considerable disinclination to

have the applicant uithin the ministry

and has chosen to request the Department
\

of.Personnel and Training to give the

applicant posting in some other ministry/

department.^After going through the

records and after hearing the counsel

on either side
X

ue are

I satisfied that the stand taken by the

Comii)a.vcb' Ministry, uhich is totally in



/I 5/

utter disregard of the posting

order dt.11,12,1985, passed by

the Department i^f Personnel and

Training in pursuance of the

directions given by the Prime

Minister, is quite arbitrary and

unjustified. After the applicant

has been selected for promotion vn

b''a»jrE! 9ri> the select list of Gr,I

Officers published iri the Of^ dt.13.2.85j,

Jpsnf
it is not on the pagt of. the

Commarce f'linistry to say that the

applicant is not encDugh to hold
A

posts inuoluing higher respcn si-

bilitiesjviz. attached to the post

of 3tcChief Controller of Imports &

Exports, As already stated, the communi

cation dt, 1 1 ,1 2 ,1935, passed by the

Dppartment of Personnel and Training^"

clearly shous that,the applicant uas

j.iven posting as 3t,Chief Controller

of Imports and Exports(Dy,Secretary level)

in the Commerce Ministry, after finding
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him fit enough to hold that post. Ue

do not see hou the Ministry of ComrDerce

could refuse to act and abide by the

orders passed on the basis of the

Prime r'Unister's directions, as con-

tained in the communication dt.11,12,1985,

2.6-
from December 1985 August 1986, when

tne CLunter u/as filed,By utter disregard

of the directions given by tha Prime

Minister, the Flinisfcry of Commerce has

tVCV V
^epriued the applicant of his just.

promotion, based, on his inclusion in

the s elect list and on the posting order

given on the directions of the Prime

Minister. A.perusal
'obci

of the filo -til&u- '

reueal^ that at least on th ree occasions

the Department of Persontel and Training

insisted that the posting order dt.11.12,85

should be given effect to and that the

C5y)

applicant should be a ccommodated in
-I

the Commerce [Ministry itself. It is thus
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clear that even though the Commerce

Flinistry has not given effect to the

order dt. 11.12.1985 of the Department

of Personnel and Training, the applicant

should be taken to have been promoted

and posted as DtoChief Controller of

Imports and Exports(Dy.Secretary level)

uith effect from 11.12.1985 and he is

entitled to the pay and allouancss on

that basis as on from (that !date, evofu

'thougl:;^ the Commerce Ministry has

impDoperly failed to give him the post

ordered by the Prime Minister. The.fact

that at a later point of time,viz,

23.2,1986, the applicant uas suspended

i4W9king the po-faJHr' under Rule 10(l)(b),

uill not stand in the uay of his getting

promotion, as per the order dt.11.12.1985

of the Department of Personnel and

Training, uhich came to be passed long

earlier, Ue therefore hold that'the
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applicant in ontitlcd Pe-g^proinot^jirL^
•Though

with effect from 11.12.1 9B5./|t io .Tg>

doubt true thcit the applicant has

claimed a declaration that he was

ckl-iif-
entitled to be promoted from the first

vacancy of Dy,Secretary that arose

after his inclusion in the select

list, ue are not inclined to give such

a relief as the select list of 13.2.85

itself, contains a clause that the actual

appointments uill be subject to the

recomraentlations of the Central Estab

lishment Board and approval of the

Appointments Committee of the Cabinet'

in each case. Therefore, the mere fact,

that a V acancy arose in the selection

grade does not automatically entire

the applicant to get. promotion.Ti'mr hPui

applicant's right uill accrue only

from the date of actual appointment in

the promoted post. In this.case, posting

in the selection grade uas done only

on 11 .12,1985, In- vieu of this we
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hold that the applicant should

be deemed to have been promoted

only from•11,12,1985 and not from an

earlier date and his pay and allouances

be regulated accordingly from . 11.12,1985

in the promotad post.

In this connection ue uould

like to refer to the decision of the

Principal Bench in O.P.Kumara - Us. -

Central Uater Commission and others(ATR-

19B6-CAT-214)0 Therein it has been held

that even if some complaints against

the official is under investigation

uith the Central Bureau of Investi

gation, promotion cannot be deferred

for that reason, once the official's

name has been included in the select

list by the Departmental Promotion

Committee. The reasoning given in that

case is that unless a concrete evidence

is found against the officer, he should

not be deprived of his legitimate rights

of promotion. In the instant case, uihan
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the applicant uas given promotion

by an order dt.11.12.1985, there

uas no allegation which were pending

investigation and yet the Plinistry

of Commerce kept him auay from the

promoted post purposely.

A reference can also be made

to the decision of the Calcutta Bench

in Shambunath das - Us. - General

nanager(ATR 1985 (2)-CAT-110). Therein

there uas deferment of promotion

because of pendency of disciplinary

proceedings, uhich uas later dropped.

A question arose as to uhether the

official should be given promotion

from the date uhen the promotion uas

deferred,The Tribunal held that in a

case uhere promotion uas stalled

because of pendency of the disciplinary

proceedings and as soon as the said

1

proceedings uere dropped, his date of

promotion should revert back from the

date uhen the original order uas issued
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anfl has to ba deemed promoted

retrospectively, uith the result

the official uill get all the arrears

of pay uhich uould have been paid to

him in the promoted post from an

anterior date, up to the date of

actual promotion. In this cassj

though the applicant uas promoted

pursuant to the directions of the

Prime Minister, the Ministry of

Commerce prevented the applicant

from functiofming in the promoted post,

for reasons of its pun and the applicant

cannot be deprived of the benefit uhich

he uould have derived pursuant to the

order dt.l1.12.1985.

At this stage it is also significant

to note that the civil list of the

Central Secretariat Service Selection

Grade and Grade-I Officers, published

as on 1.1,1986, shous the applicant at

Si.No.259, as having been promoted on

11.12,1985 to the post of 3t.Chief
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Controller of Imports and Exports.

From this it can certainly be taken

that the applicant has been actually

promoted as 3t.Chief Controller of

Imports and Expor ts (Dy .Secretar y lev/el}

in the [Ministry of Commerce with e ffect

from 11.12.1985, as shoun in the Ciuil List

Coming to the applicant's sus

pension on 28,2.1986 under Rule 10(l)(b)

on the basis of the facts referred to

aboue, ue are of the uieu that the

suspension is clearly motivated. Though

the Prime Minister has himself directed

the posting of the applicant along uith

some others as 3t,Chief Controller of

Imports and Exports(Dy,Secretary level)

by an order dt.11.12.1985, the Commerce

Ministry has consistently defied the

direction and the Ministry had a motive

to keep auay the applicant from the

said Plinistry on some ground -or other.

Though the counter says that the applicant

0as suspended under Rule 1Q(l)(b) on the

ground that a case against the applicant

in respect of a criminal case is under
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investigation, it is not knoun

whether first information report -^*6*

Ufiled^efore a criminal court, an.d- McoOejcabr

tl\e. JUcLt\;o
ijjie-uher filing of the first it.nformation

report by the Central Bureau of Investi

gation before/criminal court uas

after the order of sugpension. It

has been repeatedly held by the Supreme

Court that pouer under Rule lO(l)Cb)

can be exercised only after the first

information report is filed before the

criminal court and not before. The

expression a case in respect of any
I

criminal offence is under investigation,

n •

inquiry or trial, has been understood

by the Supreme Court as meaning a

case in respect of uhich the first

information report has been filed'.

Therefore the mere investigation of Ce.Y '̂tsJL

allegations legelled against the

applicant by the Central Bureau of

Investigation or any other agency

<T)
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is not 9 ground for invoking the

pouer under Rule I0(l)(b). lioubvybr',

-a-3 ihe applicant's premises uere

Ji
raided only on IS .2 .1986^the first

information report could not have

been filed before the criminal court

by 28.2,86, uhen the appli cant uas

suspended under Rule 1Q(l)(b). Thus

as on 28.2,86, uhen the order of

suspension uas passed, there uas no

case in respect of any criminal offence

pending investigation, inquiry or trial,

as contemplated under Rule 10(l)(b)

against the applicant. Therefore the

pouer under Rule 10(1) (b) has , been

improperly exercised in this ease.

JJvan assuming that the order of suspension

uas validly and legally passed on the

day it bears,i.e. 28,2.86, having regard

to the Various guidelines issued by t he

Department of Personnel and Training

in . various memoranda, viz. DPI 22l/l 3/65-A'>/D

dt,7.9.65, 39/3g/70-Ests.(a) dt.i,2.1971
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'Iv

GR No.3g/33/72-Ests.(A) dt.16.12.1972,

DM No.11Q12/7/78-Estt.(A) dt.14,9.1978

and on Wo.42014/-7/83-Estt(A) dt.18.2.84,

the continuance of the suspension order

beyond the period of six months should

be taken to be illegal. The scope of the

said guidelines has been considered in

detail by the Madras'Sench of the Central

Administrative Tribunal in Plangalesuaran -

Ms,- CommissiGner of Income Tax and another

(Original Application No.553 of 1906).Therein

Ud
the Bench held that uhate.uer be the

reason for the delay in the investi

gation of the alleged criminal offence

said to have been comrnitted by the

Govt, servant? uho is kept under sus-

pension, that is t^*e-factor uhich

should be taken' into account by the

Court for quashing the order of

suspension.must be in Consonance

7 '
with the various guidelines issued by

the Department of Personnel from time
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toD, time, suggesting speedy follou

up action in respsct of suspension

cases. In. the said judgement of the

tribunal, reference has been made to

the decision of the Piadras High Court

in 1982(2)r'1L3 134.yThe purport of the

guidelines referred to in the various

office memorandareferred to above, issued

by the Department of Personnel, is that

in regard to cases pending in Courts

as 'also in respect pf serving of the

charge sheets on the Govt. servant in

the case of disciplinary proceedings,.

I

the total period of suspension both

in respect of investigation, inquiry-

and trial and disciplinary proceedings,

should not ordinarily exceed six months

and that suspension of a Govt, servant

for an unduly long period involves not

only hardship to the individual, but

involves payment of subsistence

allowance^, uithout the employee performing

any useful service to Govt,
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On the facts of this

casgj ue find that except filing

of the first information report

by the Central Bureau of Inuesti-

gatioHj no charge sheet has so far

iieen filed and the matter is said

to be still pending investigation*

In these circumstances, u/e find that

even if the suspension is taken to

have been passedvslidly under Rule

10(1) (b), at the first instance the

continued suspension of the applicant

in this case for more than,a year

cannot be legally sustained. The impugned

\

order dt.23.2.1986 is therefore quashed

and.the respondents are directed to

restore the applicant to duty fortKuith,.

The applicatidin is alloaed.

Mo order as^to costs.

(Sirbal Nath) ' (G.Ramanujam)
Admnve, flember Uice-Ehairman

28.5.1987


