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o IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI
O.A. No. 200 198 ¢,
T.A. No.
DATE OF DECISION__ 2.7.1987
Shri V.C,Sharma Petitioner
o shri Vijay Chaudhary, Advocate for the Petitioner(s)
Versus
~Union of India & Ors., Respondenf'
Snri M, L.Verma, Advocate for the Respondenf(s)
% CORAM:

The Hon’ble Mr. S.P. ilukerji, Administrative Member
The Hon’ble Mr. Ch.Ramakrishna Rao, Judicial ~ember

1. Whether Reporters of local papers may be allowed to see the Judgement ? 7&0
2. To be referred to the Reporter or not ? Yo

3. Whether their Lordships wish to see the fair copy of the Judgement ? N
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(Ch.Ranakrishna Rao) ( S.P. Mukerji )
Judicial *ember Administrative sember



.
AR

CENIRAL ADLINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: DELHI

L K BN

Regn.No,0A-222/86 ‘ Date: 2,7.1987
Shri V,C,Sharma. : : ved Applicant.
Versus
Union ot India & Ogs,! . s cl@sTONGents,: .
For applicent. eee2hiri Vijay Chaudhary,
' Advocate.
For respondents. . eeoohri M. L.Verna,

Advocate,

CORAMiHon'ble Shri 3.P. flukerji, Administrative. .lember.
Hon'ble Shri Ch,Ramakrishna Rac,Judicial semper.

JUDGEVENL ,
(Delivered by Shri Ch.Ramakrisnna Bao)

The aoplicant initially served tne Indian Air Force
as Sergeént for 15 years and was reemployed as Lower Division
Clerk (LDC) in the ofiicé of the Cement Controller (CC), New
Delhi, A letter of appointment was issued on 31.3.8L by the

oftice of the CC offering the applicant a temporary appointment
as L.D.C., The applicant accepted the offer and jolned duty.

)

His services were, however, terminzsted py order dated 14.1,85

issued by the CC, Aggrieved by this order, the applicant has

iled this application.
2, . Shri Vijay Chaucdhary, learned Counsel for the applicant

contends at thé threshold that ‘his client being an ex-serviceman
is governed by the'provisions-of re-—employed personnel
(conditions of service) Rules,1932 (RP Rules, for short) but

not by the provisions of Central Civil Service (Temporary

service Rules),1965 ( TS Rules, for short), under the proviso

]

rvices were °

@

to Rule 5(1) of ke i dmbes, wwéer which,his s

terminated,

3 Shri . L,Verma, learned Counsel for tihe respondents

submits that BP Bules only deal with the fixation of tne pay

of ex-serviceman re-employed as Government senvant like the

1

applicant and the TS Rules are equally applicable to tThem.

-



(@

4e In our view, unless there is'aSSpecific provision in
the TS Rules excluding the applicability &f the same %to those
governed by the RP Rules; the cése of the applicant will be
goverﬁed by the former. On a perusal of the TS Rules, we
do not find any such provision. Further, from the provisions
of the RP Rules, we find that they only regulafe the manner
ancd method by which the péy of persons discharged or
permitted to retire on the conditions contained in the
retrenchment orders ®ill have to be fixed, taking into account
the retention of the compensation, pension or gratuity for
the services rendered by them prior to their discharge/
retrenchment to the extent indicated therein. These Rules
obviously escaped the notice of the office ot the CCy while:
: n
fixing the scale of pay for the applicantz'the letter of Jtu
CC dated 31.3.81 and subsequently the pay of the applicant
was redetermined by Office Order 'dated 30.1.81 (Annexure VI).
Re,'therefore, find no force in this contention.
O Shii Vijay Chaudhary next contends that the offer
of appointment was made by the Joint Cement Controller,
wnereas the order terminating the services of his client
was issued by the CC, In other words, the contention ol
Shri Vijay Chaudhary is that the letter dated 31,3.81 and
the ofder dated 14.1.1935 were.not issued by an officer of
the same rank and status.
6 Shri MiL,Verma submits that the order dated 14,1.85
was iséued by an officer higher in rank and status than the
officer who issued the. letter dated 31,3.8L and as.such
fhere is no violation of the provisions of Article 311(1)
of the Constitutibn of India.
T In our view, this contention lacks substance, since
the order dated 14.1.85 was passed by the CC who was higher

in rank and status then the Joint CC who issued the letter

datéd 31.3.81 containing the offer of appointment.
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. 8. Shri Vijay Chaudhary esndeavoured to draw a distinctien

between the case of a person appointed temporarily in a
permanent post and a person appointed temporarily in a
temporary post. Accerding to him, the provisions of the Ts
Hules are not applicable to the former catagory to which
his client belongs but only to the latter . e are not
impressed by this argument since no such aistinctien has
been drawn by the provisions in the TS Rules and we hold
thaot these Rules apply to all categories of temporary apgg%gt-
HeTL .
L ;-Shri:;;;;;% Vijay Chaudhary strenuously contends that
nis cliént should have been considered for quasi=permanancy
under the provisiens of the TS sules after completion of
3 years of service and the same was not dohe 1n hls case,
104 Shri,M.LJJerﬁa, on the other hand, .urges that the
applicént vias found in an inebriate condition in the oftice
on 7.11.1981 which resulted in misbehaviour on his part,
As a sequel ﬁhereto' disciplinary proceedings were initiated
against him on 7.11.81 and the same culminated in the
penalty of reduction in pay of the applicant which was

ultimately confirmed by the appellate authority by order

" dated 31.10.84. The Metropolitan sagistrate also fined him

a sum of Rs.50/- for offences under section 92,93 and 94 of
the Delhi Folice Act. In view of this, the case of the
applicant could not be considered for quasi-permanancy during
the period from 1981 to 1984, Later his ssrvices were
terminated under the proviso to Section 5{(1) of the T.S.Rules
which is legally permissible.

1L This leads. us to the question whether the

\

- termination of the services of the applicant was cone

. . ) .. question
simpliciter or by way of punishment., This fwvas considered

by the Supreme Court in Municipal Corporation of Greater

Bombay V. P,S. tlalvenkar,1978 SCC (L&S) 430. The following

4
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observations in the judgement in that case are of considerable

assistence in determining the controversy in this case:
\

"The order was not. passed by way of punishment for an§f
misconduct., The view that the service of the respendent
vas unsatisfactory was based on past incidents set oUt
i the record, For each of the incidents ounishment in
one form or another had already been meted out. It was -
not by-way of punishment for any of these incidents, but
because, as gathered from the incidents, the respondent's
record of service was unsatisfactory that her service was
terminated,®

The following enunciation of the law by the Suprene Court in

otate of Us¥. Vs. Bhoopn Singh Verma, 1979 SCC (18S) 122 is

also relevant:

"The reprenensible conduct of the respondent merely
constituted the motive for passing the order but was
not the foundation of that order. There was no element
of punishment.”

The law on the subject has been reiterated by the Supreme
J : Y I

Court in Nepal Singh Vs. State of U.P. 1980 SCC (L&S) 376

as follows:

"An order is notpunitive if the material against the
Government servant on which the superior authority

has acted constitutes the motive and not the toundation
of the order. The function of the court is to discover
the nature of the order by attempting to ascertain
what was the motivating consideration in the mind of
the authority which prompted the order. The intent
behind the order can be discovered and proved, lLike
any other fact, from the evidence on the record. In
each case it 1s necessary to examine the entire range
of tacts carefully and consider whether in the ilight
of those facts the superior authority intended to
punish the government servant or having regard to
his character, conduct and suitability in relation

to the post held by him it was intended simply to
terminate his services, The circumstance that"
disciplinary proceeding had been instituted against
him earlier does not in itself lead to the inference
that the impugned order was by way of punishment.?

le. Applying the legal position stated ébove to the case
on hand, we note that the applicant had to face disciplinary
proceedings in which he was given an opportunity to

defend himself and the proceedings terminated against him.
Besides, it is stated in the reply filed on benalf of the
respondent that the abplicant was very erratic in his
attendance and also neither pertformed the journey nor refunded

the L.T.C. advance of Rs,l,575/- taken by him. The

respondents wWere not satisfied with his record of service



S

and, thereiore, chose to terminate his service by invoking

the provisions ot the T.S.Rulgs. We have no doubt that such
termination is not in the nature of a punishment and does not
constitute the foundation but only the mctive for the.impugneq
order. e, therefdre, nold that the brder is‘wholly inoccous
and does not cast any stigma on the applicant.
13, Shfi Vijay Chaudhary, calls in aid the sentence in the
offer of'apppintment.dated 31.3.81; "This appointment is purély
temporary but is likely to continue" and contends that the
appointment of his client to the presentlpoét of L.b.C. amounts
. . to an appointment to a 'substantive post. Such a contention
. Yo raised § i

: ‘ was /before the Supreme Court in Union of India and Ors. Vs.

‘Arun Kumar Boy, A.T.R.=1986=5.C.=61 wherein it was helid -

Mihere the appointment order makes it clear that the
appointment will be on a temporary basis then the

maere tact that he was put on probation does not

Lpso facto make the appointment any the less temporary
and for that reason his extended probation also.
Unless the respondent makes out a case based on some
rules which requires confirmation to a post on the
expiry of the period of probation, he Cainot Succeed i
_ on the mere ground of his being put on probation for
e a period of two years or by the fact that his probation |
was extended. He cannot rely upon the first clause

in the order of apogintment either which states that
Lhouah the post is temporary it is likelv to continue
indefinitely.™ (Emphasis supplied).

In view of the observations of the Supreme Court extracted

above, we repel .-this contention,
14, The last contention of Sari Vijay Chaudhary is that
the appcal preferred by his client against the order dated

'14,1.85 was rejected by the Under Secretary in the Department *

Er of Industrial Development in and by his letter dated 21.1L.85
| but not by the CC himsélf who wWas redesignated as Development
Commissioner for Cement Industry (DCCI). Shri Verma submits
that from the language and tenor of the letter, it is appareht
that the order was not passed-by the Under Secretary but he
only communicated the decision taken at the level of DCICI,

15.: e find considerapble force in the submicssicn made by
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Shri Verma and we uphold the same.
16, After giving the metter caretful thought, we are
satisfied that the order of CC dated l4.l.85 does not
suifer from any infirmity-legal or otherwise- and we,
therofore confirm the same.
17. In the résult, the applicetion is dismissed.

There will be no order as to costs.
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( Ch.Ramekrishna Rao) { S.P, mukerji )

Judicial lember Administrative Aember




