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For the applicants

5br the respondents

,..Sh^i M, Chandsrsekhran,
Sr. Counsel v.'ith Shri

• Madhav Panikar,Counsel.

,,,Shri A.K.Behra/ counsel
for 3-hri P .H.RaniGhandani
3r. Go m sel,

JU03EMSSSIT CORAL)

CBv ffon'ble Mr.' Justice V.S.Malimath. Chairman)

The three petitioners in this case started their ,

career as Lo\^r Division Clerks in the I^nistry of Home Affairs,

\

The next pro notional cadre available to them is Upper Division

Clerks, The Central Secretariat Clerical Service Rules# 1962

are the statutory rules governing the prorrotion to the cadre
!

of Upper Division Clerks, Rule 11 of the Rules provides for

pro notion to the cadre of Upper Division Clerks by tvjo methods,

namely, . pronotion on the principle of senior!ty-.cum-iT!arit

subject to the rejection of tanfit from am^ngsts the eligible

candidates and promDtion from arfongsts the eligible candidates

on the basis of the Limited Departmental Examination, The
/seniority

statutory rule--governing;/ is Regulation 2 appended in the

3rd Schedule to the Rules, The Regulation 2 reads as follows

2. r-Iaintenance. (1) S^Joj^ct to the crovisio
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of Clause (2) of this regulation, additions to the

3,elect^ Li St in any cadre af ter its constitution lander

regulation 1 shall be made in such nurrbers as the cadre

- authority may dsterrnine from time to tima^ keeping in vie^
the existing and anticipated vacancies * and in the

projportion of 3 j 1 from -

(a) Officers of the 'Lov^'r Uivision Grade in that

Cadre -who have rendered not less than eight

years' approved service in the grade and are

x-ifithin the range of seniority in that grade

si-toject to the rsjection of the unfit;

Provided that v;her® an officer of the Lov^er Division

€ Grade is rejected as unfit, the reasons for such

rejection shall be recorded in writing and communicated

to the officer concerned; and

Cb) menbars of the Lowar Division Grade -selected
^oonpetitive on the result^s of ths LiMtsd departmental^

examinations held by the Sta£i: Selection

Commission for this lourpdss from time to tima in

the order of their merit.

Persons of the t^p categories referred to above being

included in the select List by taking alternatively

three persons from category (a) and one person from
category (b) above, and so on, in that order

N0T2 ~ If officers v;ithin the range of seniority are
not available in a cadre for making additions to the

Select List from officers of category (a) above^ such

additions shall be made from a panel# furnished by the
Central Government in the Department of Personnel and

Admini strative Reforms in the Mini stry of I-bme /-vffairs

of officers serving in the other cadres. **

It is thus clear that the names of persons proTCted by

both the methods have to be included in a common list called

the Select List by taking alternatively three persons from

the category of promDtees on the basis of seniority-cum-merit

and one person cowing from promotion in pursuance of the
/

Limited Departmental Cbmpetitive Examination. So far as the

Gbntd». ,3.
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petitioners are concerned^, all of them have bsen given prontition

on 7"-4-«1980. 1500 new posts of Upper Division Glslrks v/srs

sanctioned. Steps wsra taken to fill up the vacancies by both

the mettods of proiTotion prescribed by the Rules, All the

petitioners claim protrotion on the basis of the principle of

saniority-cum-raerit subject to the rejection of unfit. A

seniority list of all the profttjtess pronroted by both the nodes

v/as made on 21-3"1932 in which the three petitioners were given

ranks at serial nos. 425, 449 and 463, The said list is now

sought to be revised by the inpugned order dated the 19th of

Decsrrberj, 1984., The petitioners have bsen assigned in this

seniority list ranks at serial nos. 399# 420 and 431, But#

some of the persons v;ho v«-sre slxivs^ as juniors to them

in the seniority list of 1932 have now been s2r:ov^ as seniors

to the petitioners. It is in this background that the

petitioners have approached this'Tribunal for appropriate relief

in regard to their seniority. It is the seniority list of

19,12,84 produced as Annexure -5 that is* • the sxibject j

matter of challenge in these proceedings.

2, The principal contention of Shri Ghandersekhran, learned

counsel for the petitioners; is that the impugned •

seniority list has been prepared violating Regulation 2 in the

3rd 3chsd\ale to the Rules v/hich prescribes the manner in v;hich

the names of persons promoted by follovving the tvo methods

-o^should be arranged# As alaready stated, their names should be.

Cbntd. ..4.
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arranged alternatively in the ratio of 3;1. Our attention

was dra\^ to the narcss at serial no.379 to 393 in the

iiT^ugned saniority list» All these are persons wlx> were

promoted by follo;*jing the second mattod# , namely, on the

basis Oi^ the result of the LiiSiit«d Departmental liKamination,
^in

All of them have been shov^i as having qualifie^Zthe LirrtLted

Ospartniantal iiKarrd.nation held in the year 1980. 5ntry in

csolTotrra no,5 reg^^rding date of continuous officiation in the

cadre of Upper Division Clerk in^diGates that all of them

were continix>usly officiating from not earlier than July,

X931, The names of persons promoted by follov-;ing the first

method# naiDsiy, on the principle of seniority-cum^merit,

subject tt^ the rejection of unfit# have baen included.,bet-ween

serial nos, 379 to 398, It is not the case of the respondents

that no persons vjare available for being prorroted by

follov;ing the first method. On the contrary, the seniority

list itself shovjs that the persons like the petitioners v;®re

actually promoted in the year 1980, No other satisfactory

raaK>n has been assigned as' to why the mandate of Regulation

2 or arranging the persons promoted by the tv» mst?x>ds

alternatively have not been followed, V,^ have, therefore# no

hesitation in taking the view that the impugned senioritv

list has been prepared ' ignoring the mandate of Regulation 2

in regard to arranging the names of persons promoted by both

the modes. If the Regulation 2 was properly followed, the - ,

^persons promoted following the first method ^.ould have secured

'Cbntd.,. 5,
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Mgher rankings. Vie ' ara# therefore» satisfied that the

grievance brought by the petitioners before us req-uires

redres.?al by appropriate directions. But it is maintained

by the learned covmsel for the respondents that there

is- a -.fetter in the way because ' of the

order produced along with the reply as Annexure R».2 dated

17-12-81. That is the official menorandum issued by the

Under Secretary to the !3ovt. of India v;hich restricted th®

nurrber of persons to be included in the zone for making

addition to the Select List of Upper Division Clerks through

seniority quota» The nwber fixed is 681 for according

regular prontjtion in accordance v^dth rules to the cadre of

Upper Division Clerks, On the strength of the said order,

it was maintained that if the names of the petitioners

dD not "fall within the said nurrber, they v.ould not/entitled

to be included in the seniority list of proitbtees of the

Upper Division ^^lerks. It is not the case of the respondents

•that it is the want of vacancies or want of eligible

persons that • has"; <x>n5a in their way of considering the

cases of eligible persons for pro notion to the Upper
/•

Division Clerks cadre by following the first method. The

contention is that . by order dated 17th Decertber, 1981

annexure the zone of consideration has been restricted.

The seniority list of regular prorrotees cannot be included

in the narass of persons vjho are beyond the zone prescribed

by the order Annexure R-2<, As the petitioners have a

^^•'fundamental right to equdity df opportunity in the matter of

ntd,«
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appointment, they cannot be denied the oonsideration for

appointment to the cadre of Upper Division. Clerks if thsy possess

the prescribed eligibility qualifications and vacancies are

available which the authorities have decided not to fill up.

That being the position, limitation on consideration of the

case of eligible persons whD csDma v/ithin the sons of consideratio

in accordance v/ith the rules# by the order dated 17th of Decenfoer

1931 vjould deprive their fundamental right to equality of

opportunity under Article 14 and 16 of the Cbnstitution, We#

therefore, declare that the order Annaxure R-2.dated 17-12-1981

shall n©t oome in the v;ay of the petitioners' acoDrding

prorrDtien and appropriate rankings in the seniority list of

Upper Division Clerks in accordance with the relevant rules

and regulations (3iscussed above in respect of the sanctioned

posts of upper Division Clerks,

3, For the reasons stated above, this petition is allowed

and the respondents are directed "to recast the seniority list of

Upper Division Clerks in acoDrdance v.iith Regulation 2 appended

as 3rd Schedule to the Central Secretariat Clerical Service

Rules? 1962# giving an opportunity to all the persons likely to

be affected by such decision, --Adthin a period of six rttmths

N

from the date of receipt of a copy of this judgment. No oDsts.
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