BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI,

DATED THIS

Present:

Hon'ble Justice Shri Ram Pal Singh ~,, Uice=Ghairm (3)
Hon'ble Shri P.5. Habeeb Mohamed ‘oo Member (A)

APPLICATION NO.203/1986

va_Raj oo SApplicant.
879 Shrl ’Mahabir Singh, :
Moh, Devsthan,

* Nai Basti,
Rewari-123401,
Haryane, -
(shri V.P. Sharma,Rdvocate)
Ve
1.'. The Unicn of India Respondents
C/a The Senior Suparlntendent(RNS)
'D* Division,
New Delhi-1100009,
2. The Post Master General,
N.We Circle,
Ambala..
3. The Sub Record Clerk,
R.M,5, Office
Reuari
N ( shri K.C. Mittal, Advocate)

This spplication having come up for orcers
before this Tribunal tbday, Hon'ble Shri P.S,
Habeeb Mohamed, Member (A),'made the followings:

CRDER

. P In this applicatien Shri Yuva Raj, a casual
labourer in the P&T Department has prayed for the
following reliefs = |

| i) that he be:considered to be\in service without
‘break since 1/8/@1 and be paic full back wages

and alloweances;
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ii) that he be given the cests of the applicatien.

He had filed.an amendmsat: to the appiicatien stating
certain facts te bé taken inte apcaunf aﬁd this amendment
also been taken into account, The amendment was allowed
vide orders of the Tribunal dated 9/1/1587. A reply has

also been filed to the application.

2. Even as per the amended spplicatien it states thaf
the figures of uorking déys in the Departmént are to be
taken on the bésis of experience certificate GAunpﬁuxaié;—
which was given to the applicant by réspbndent Nﬁgﬁ-
and tﬁis shows that the applicant had worked 240 daya
_continuously for the peried from August 1980 to August
198&. If 52 Sundays and %% holidays aré addec, the
applicant” had worked for 124 days in 1980 and 51 days
in 1981, In a year the appliéant worked for 171 days and‘%,F
52 Sundays and ¥7 holidays are added then the total number
of déys of working comes to 248 days. The amended
appliéaticn says as follows:

"Under Industrial Law the applicant is entitled
to the benefit of Section 25(f) of the Industrial
Disputes Act" "Im these circumstances the applicant's
Eﬁ:: squarely comes uithin 2(R) Industrial Disputes
2, The reply of the respohdentélshoas that he worked
‘fer 124 days in 1980, B84 days iﬁj5981, 35 days in 1982,
71 days in 1983, 50 cdays in 1984, 61 cays in 1985 and
1 day in the year 1986 and the benefit of ZS(F) of the
Industrial Disputes Act is not available to Daily Uage

Staff who never completed 240 cays in a year.

3., The lsarned counsel for the applicant argued the .
case that the applicant was entitled to the 22239it‘9f
Section 25(F) of the Industrial Disputss Act;cited the

case of Netrapal Singh and 7 others in III (1990 CSJ
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CAT 274), He referrﬁg to @ number of decisions of the
LY » ’ L=

Supreme Court;;hat the applicant is entitled to the

benefits undeg/the Industrial Disputes Act and that he was
. entitled to be éonsidared'ag'if in continugé;i-ag/service

from 1981 and that he' is entitledﬁhis back wages aléo.

v
4, Having considered the rival contentions and after

listening to the caunseig/of both sides we find that
neither:%he original application as fileﬁ by him norL%ha
amended application is there any 1ndication that he udfked
fer the reguired peried in any particular period.
According te Section 25(F) of the Industrial Disputes Act
no work man employecd in an Industry who has been in

continuous service Forenet less than one year shall be
retrenched by that empleyer until-: syrz;pe conditions are

satisfied, Sectien 25(F) of the Industrial Disputes Act
reads as follows: |

No workman employed in any industry who has been
in centinuous service for not less than one yeaT under
an employer shall be retrenched by that empleyer until =

(a) the workan has been given one month's notice in
wirting indicating the reasen for retrenchement anc the
period of notice has expired, or the uorkan has been paid
in lieu of such notice, wages for the period of the netice:

Provided that no such notice shall be necessary if the' -
retranchment is under an sareement which specifies a date
for the termination of service;

(b) the workman has been paid, at the time of retrench-
ment, compensatiom which shall be equivalent to fifteen cdayg'
average pay (for every completed year of continuous sedrvice)
or-any part thereof in excess of six monthsl and

* " (c) notice in the prescribed manner is served on the
appropriate Government (or such authority as may be specified
by the appropriate Government by netification in the
Official Gazette), .

\

We must also refer to section 25 (B) of the Industrial
Disputes Act which contains the definition of continuous

service, This reads as follouws:

"For the purpeoses of this, Chapter, =(1) a workman shall
be said to be in continuous service f or a peried if he is,
far\that petied, in uninterrupted service, including

§\/ : 00004/’



(%
- { -

service which may be interrupted on account of sickness or
authorised leave or an accident or a strike whieh is not
illegal, or a lock=put or a cessation of work which is
not due to any fault on the part of the workmang

(2) Where a workman is not in continueous service
within the meaning of clause(1) for a period of oneyear
or six months, he shall be deemed to be inm continuous
service under an employere

(a) for a period of one year, if the workman, during
a period of twudlve calendar months preceding the date with
reference to which calculation is to be made, has actually
worked under the employer for not less than -

i) one hundred and ninety days in the case of a workan
employed below ground in a mine; and
- ii) two hundred and forty days, in sny other case;
(b) for a period of six months, if the workman, during
a perigd of six calendar months preceding the date with

reference to which calculation is to be made, has actually
woTtked under the employer for not less than =-

i) ninety-five days, ih the case of a workman employed
below ground in a mine; and

ii) one huridred and tuenty days, in any other case, "

Se The averments made by the applicant do not suppert

the contention that he worked for the reguirecd number of

)

days as per Section 25 B in any one year and therefore the
benefits of Industrial Disputes Act under 25 (F) will not
be availsble to him, In fact, there is aﬁ indication inm
the orders of the Tribunalldated 6-12-1986 jas folleuws:

"Even on the averments made in the petltlon, the
petitioner has not completed 240 working days in a
continucus period ef 2 years and, therefore, would not
be entitled to the relief prayed for, Thepetitioner
asserts that he has in fact worked fer 240 days if
. Sundays and Public holidays are countedj but no foundation
has been laid for this assertion by giving the necessary
particulars, Petitioner’s counsel seeks time to amend
the petition," .

6. ,Eﬁ%g,éftqr'the reply was filed,byitherrespondent

the applicant was:allowéd to file amended .application,

No detail was given to substantiste the point about the
required'numﬁer of days excépting there is a bold 15‘241“
" statement that if holidays and sundays arehégégﬁ it will

make the required number of days. As mentioned above

\

)// o | | . Cees5/=



7

-5-

since the averments do not support the case for continucus
required number of days we are not able to allow relief
gnderyany ofothe provisions of the Industrial Disputes

Act.,

Te The applicant referred to a number of decisions of the
Supreme Court under which regularisation has been allowed.,
But excepting saying that their Lo:dshiﬁ of the Hon'ble

Supreme Court hagy?lloﬁed regulzrisstion in similar cases,
1 . .

no law has/ég;n laid doym by their Lordship&gpecifically

;Bnaught to our notice., On the sther hand we found 1in
their recent decision by their Lordshipfoef the Hon'ble

Supreme Court in Delhi Development Hortioslture Employees
Union vs, Delhi Administration, (3T 1992 (1) SC 3%33 thedr
Lasdship_haua_séinégg a note of caution., In paragraph 23

of their jgdgement it is stated as follous:

"apart from the fect that the petitioners cannot be
directed to be regularised for the reasons given above
we may take note of the pernicious consequences to which
"the direction fer regularisatien of workmen on the enly
ground thet they have put in vork for 240 drymore days,
has been leading, Although there is Employment Exchange
Act which requires recruitment on the basis of registration
in the Employment Exchange, it has become a common practice
“to ignore the Employment Exchange and the persons registered
in the Employment Exchanges, and to empley and get employed
directly those who are either not registered with the
Employment Exchange or yho though registered are lowsr in
the long waiting list in the Employment Begister., The
courts can take judicial notice of the fact that such
employment is sought and given directly for various illegal
considerations including money, The employment is given
- first for temporary periods with technical breaks to cir=-
cumvent the relevant rules, and is continued for 240 or more
days with a viesw to give the benefit of reqularisation
knowing the judicial trend that those who haveé completed
, 240 eryvmore days are directed toc be automatically regularised,
A good deal of illegal employment market has develaped
rasulting in a2 new source of cerruption and frustration
of those who are waitinag at the Employment Exchanges
for years, Not all those who gain such backedoer entry
in the employment are in need 6f the particular jobs,
‘Thoungh already employed elseuhere, they join the jobs
60 bestter and secured prospects, That is why most .
of the cases which come to the courts are of employment
in Gevernment Departments, Public Undertakings or Agencies.
Ultimately it is the people uwhe bear the heavy burden
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of the surplus labour. The other equally injurious

effect of indiscriminate regularisation has been

that many of the agencies have stopped undertaking

casual or temporary works though they are urgent and
essential for fear that if those who are employed

on such works are required to be continued for 240 er more
days have to be gbsorbed as regular employees although

. the works are time-bound and there is no nead of the

workmen beyond the completion of the works undertaken,
The public interests are thus jeeparadised on both
counts,® ~

8. Since we find that the applicant cannot be given
any benefits under the Indbstrial Disputes Act we are
exploring to what extent any relief can be given te him,
Certainly the case of Delhi Development Herficulture
Employess Union (supra) does noet support his case, UWe

would alse draw attention to”fé%ébpision of the Heon'ble

Supreme Court in the State of Punjab and others Vs,

Surinder Kumar and others 1992 ( 2 Scale pages 1623-31)

wherein their Lordships have clearly stated that a
decision is available as a preceﬂent’enly if decides a gquestion

of law, Following is what their Lordship have saidse

"A decision is available as a precedent only if it
decides a question of law,The respondents are, therefore,
not entitled to rely upoh an order of this Court which
directs a temporary emplaoyee tp be regularised in his service
without assigning reasons. It haz to be presumed that for
special grounds which must have bsen available to the temporary
employees in those cases, they were entitled to the reliaf
granted. Mersly because grounds sre not mentionsd in a
judgement of this Court, it cannot be understeood to have bsen
passed without an adequate legal basis therefor. On the
question of the requirement to assign reasons for an order,
a distinction has to be kept in mind between a court whose
judgement is not subject to further appeal end other courts,
One of the main reasons for disclosing and discussing the
grounds in suppert of a judgement is to enable a higher court
to examine the same in case of a challenge., It is, of course,
desirable to assign reasons for every orcder or judgement,
but the requirement is not imperative in the case of this
Court, It is, therafore, futile to suggest that ‘if this
Court has issusd an order which apparently ssems to be
similar to the impugned order, the High Court can also do so.
There is still another reasom why the High Court cannet be
equated with this Court. The Constitutien has, by Article

- 142, empowered the Supreme Court to make such orders as may

be necessary "for doing complete justice in any case or

YW ‘ | . | ....7_/-‘



-7 =

matter pending before it", which autherity the High
Court does not enjoy." S ‘

9, Simce no question of law decided by the Hon'ble Supreme
Court was referred to by the learned counsel for the
applicant, therefore, we cannot give any relief on the basis

of the Supreme Court decisions,

10, However, we notice that tHare‘are certain Departmental
instructions about the.regularisation of casual labourers in

the case of P&T Department, one dated 20/10/84 (RAnnexure R=2)

_produéad by the respondents and the applicant has also referred

to some of the circulars af the Personnel Department.
N0.4901&/7/83'da£sd 13th October, 5983 and samé éthar
circulars, The epplication of these departmental circulars

ip the case of‘regularisation of casual labourss in the various
departments has been dealtlf with by the CAT, Principal Bencﬁ

in Rajkamal and others vs, Union of India, 1990 (-30 ATC

478) paragrapﬁ523, 24, 25, 26 and 27, It was informed that

"the P&T Department‘hef?’?ramad a scheme for the abserption

of casual labour, In paragraph 21 of the CAT's judgement
cf-Rajkaﬁal and Ors v, U,0,1 (Supra) the other departmental
empléyees\(athpr than P&T) have been covered, particularly
sxtent of. the various circulars of the Parsonnel
Department onjqining‘aﬁsopption; The priorities would b@
indicated in the P&T Department circulars (Ministry of
Communication) and the respondents may take

action in accordance with t he relevant circulars and
orders issusd by the Ministry, Even though we find thers
is @ reference to Union of India (C/o Superintendent of
Post Offices), a&é whether the Ministry is appropriately
implegded or not, éa;tain circulars are available

with the respondents, While it may not be possible for the
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respondents to give priority to the épplicant in
the matter‘af absorption as per the sxisting circulars
of the Govsrnment of.India, they may re-sngage him
as casual labourer Qithin @ period of 3 months of
the date of raceipt'of a copy of this order considering
his previous experience in the Department and continus
him as casual labour and then consider him for
rogularzsatian at the appropriste time after the
priority categoriss are regularised, This order is
being giuén in.the interest of justice and will not
cperate as a precsdent, The respondents are directad
accordingly, The applicant will not be entitled for any
ba€k wages or any other reliefs except what is stated

above,

11 There will be no order as to costs,

‘ ﬁ / " RMUHS 632
( PeS. HABEEB MOHA ) o ( RAM PAL SINGH
fMembar (A) Vice~Chairman (3)



