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Reserved

Central Administrative Tribunal, Principal Bench,
New Delhi,

Registration'O.A,No.ZOZ of 1986

P.D. Aditya ' ceees Applicant
- Vs.
Union of India and anothera..ﬁ o Respondents.,

Hon, Ajay Johri, AM
Hon, G.S.Sharma,JM

( By Hon. Ajay Johri, AM)

This application hés.been received u/s.19 of the
Administrative Tribunals Act XIII of 1985. The applicant
was ‘working as a Technical Officer (Photo) in the Intelligence
Bureau (for short I.B.) New Delhi. Byﬂlthis épplication
he has challenged the order dated 28th March, 1935 issued by
the Assistant Director, I.B. on the subject of dropping
of dgpartmental proceedings with immediate effect, order
dated 26.3.1985 issued by the Deputy Director, I.B. and the
order dated 23.8.1985'issued by the Asstt; Director , I.B.
on the subjecf of treatment of his unauthorised absence
after dropping of the'D.A.proceedings as Dies Non fér,all
purposes, order dated 28,3;1985'issued by the Deputy Director
I1.B. on the subject of outstanding dues in respect of the
applicant and the order dated 14.10.1985 passed by the
Asstt. Director refusing him permission tc resume duty at

i.B.Headguarters and insisting on submission of pension papers.

2. The applicant after being sSelected as an Assistant

Technical Officer (Photo) by the Union Public Service Commiss-
ion, joined the post on 21.,1.1%873, In 1878, he was promoted

to the rank of Technical Officer. During the course of his

'~ service in 1979 the applicant was elected to the Staff Council

of the Central Police Organization and according to him, since
he was too vocal in bringing to light the administrative faults

and short comings, the officers were prejudiced against him.
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When the‘Intelligence Bureau Emplovees' Asscciation was
formed, the applicént became an active worker of this - ~
Associaﬁion. In 1950, the applicant alleges that he was
advised to éissociate himself from this Association and since
he did noF do so, hié tale of miseries started. The applicant
has said tﬁat in March 1981 he applied for 13 aays leave which
was not granted to him and he was transferred to Chandigarh
wifhout being properly relieved. He, however, remained'
away £rom work and did not report at'Chandigarh. The
applicant represeated agaimét his transfer but no specific
reply was given to him, In may 1981, he issued a leéal notice
In:Sept.1983, he'wgs served with a Memoc under b.A.Rules for
alleged violation of Rﬁle 3 (1) ;ﬁé (i1) and 3 (1) ;Zg (iid)
of the Central Civil Services (Conduct Rules),1965 and he was
advised that an enguiry under rule i4 would be held against
him. He was served with the article of charges framed against
him. ar inguiry officer was mominated. The applicant showed
his wiilingneSS to face the enquiry provided the respondents
would let him know the date of enquiry and also regquested to
pr@vidé him-alduplicate copy of the charges framed againsth
him és he had hisplaced the earlier one. In the alternative,
he hadreéuested that the said irnquiry proceedings be aropped
and his voluntary retirement, which?ﬁad subnitted on 1.6,1981,
be accepted.: He repeatéd his request for voluntary retireme_nf_

by another letter sent in Feb.1984. He also mentioned in this

, letter that his circumstances did not permit him to go on

tfénsfer out of Delhi. He insisted that his voluntary retires
ment should be accepted within a month and also represented

against the non-payment of his salary for the last 33‘months.'
The applicant was informed that he could collect the articles

of charges from the inguiring auvthority but ne inrtimation

’ was given to him in regard to the voluntary retirement., The

\
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The appllcant appeared before the inquiring authorlty on
23.2.1984 but the lﬂqurY was postponed to 7. 3 1984, The
applicant also requested for provision of a defence counsel,
If a defence counse1>wae'not pro#ided, he regquested for
being allowed to engage a legal practitioner of his choice
and he also requested for being inen the subsistence
allowance till the pendency of ﬁhe preceedings. The inquiry
was fixed for 9.4.1984,thereafter3 On 9.4.19384, the epplif
cant sent a letter bringing te the notice of the inquir-ing
authority his request for engagement of a lawye; but he was
advised that he was not entiﬁled to any T.,A. for attendieg

the inquiry proceedings; that he was .on unauthorised absence

~ for which no pay and allowances were due ; that he was not

even unger suspen81on and that he was not allowed to engage
a legal practitioner. Hlsjf%preeentatlons were not replied
and the inguiry was fixed for 22.6.1984. Since his fepresen-
tations were mot replied, the applicant sent a letter tc the
inQuir;ng authority requesting that neo furthef pfoceedings'
be taken against him in view of the fact that his represen-
tations have not been decided. On 24.7.1984, the applicant
withdrew his voluntary retiremeet notice which ﬁe had given
cn 1.2.1984, The voluntary retirement, which he had request-
ed and whicﬁ'he had subsequently withdrawn, was however
aceepted by the respcndents vide their Memo dated 18.8.1984
and it was accepted with retrospective effect from 29.2. 1984.
Oon recelpt of this intimaticn, the applicant again represent.
ed on 21.9.1984 saying that the acceptance of the voluntary

retirement with retrospective effect was not legal and if

he was retired on 29,2.1984, he could not be proceeded with

under Rule 14 any more and no inquiry can be continued agains

him for unauvthorised a?sence after his retirement, Instead



-
&
s,
",
s,
.
.
",

ode.

of'replying to his reéresentations, he received two memos
dated 22.12.1984 and 25.1.1985 in respect of pension

_ application'forms and no dues certificate to be submitted
_byvhim. uThe-respondenfs also asked for refund of the House
Building Advance taken by-the applicant and certain amount
as excess salary paid to him.’ ﬁis grievances were not
redressed and his period from 7.7.1981 to 29.2.1984 was
treated as Dies Non for all purposes., .By the letter of
28.3.1985, he was advised that the departmental proceedings
against him_have also been dropped;iThé applicant requested
for being a;iowéd tolreéume duty and for the grant of
consequential -benefits but instead 6f\allowing him to do
so, he was advised about the recovery of the Ebﬁse Building
Advance, the iﬁtefest'om the House Building Advanée, the
licence fee. for the Govt. accommodatién and the cost of
one library book . 'The'applicént requested the respondents
té adjust thé amount due, if any, from the salary of June
1981 on-wards and for conéideration‘cf his case sympatheti-
~cally. - By this applicaticn, the applicant is requesting

‘for the following reliefs i~

(1) for issue of a direction to the respondents to pay
his salary for the period of medical leave from
1.6.,1981 to 6.7.1981 7

(2) to issue a direction to the respondents to treat him
‘aé continuing in service since 7,.7.1981 to 28.3.1985
and from 29.3.1985 till date with all pr1v1leges to
whlch he would be entitled ;

(3) to quash the order dated 26.3.1985 by which the
period of absence wW.e.f. 7.7.81 to 29.2.84 and 1.3.84
to 28.3.85 and 29.3.85 till date has been treated

as Dies Non :
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(4) for quashing the order dated 18.8.1984 anrd
12,11.1984 by which his veluntary retirement
was accepted and notified with retrospgective
effect } |
(5) for quashing of the order dated 3.4.1981 by which

he was transferred from Delhi to Chandigarh ;

(6) for quashing of the order dated 28.8.1985 and
N restraining the reépondents from recovering the
coutstanding dues by way of auctioning of the

applicant's housei and

(7)  for quashing the order issued by the Asstt,
Director who was subordinate to the appointing

authority of the applicant.

3. The respoﬁdents in their reply to the application
have challenged the maintainability of the application

on the ground that an individual cannet move an appiicat-
ion without mentioning any order by which he is aggrieved.
According to the respéndents, the order dated 28.3.1985
only dropped the disciplinary proceedings against the
applicant and the order geoes in his faﬁbur..~Therefore4
there can be no cause of grievance. The second ground
taken by the respendents on the maintainability of the
application is that the orders regarding his voluntary
retirement were issued in 1984 and this matter is now
barred by limitation. The respondents have further stated

that the applicant has given distorted version with mala-

‘fide intention tb take certain concession to which he is

net entitled. The applicant had, on his own, sought

" voluntary retirement, which was accepted w.e.f. 29.2.84.

According *to the respondents, the applicant has always been
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in the habit of making irresponsible and wild allegations

against his senior officers, He-was transferred in the

exigencies of service and transfer was a condition of service.

On Hstransfer to Chandigarh, the applicant made false and

wild allegations in a complaint £iled before the Chairman,
Commission for Scheduled Castes. and Scheduled Tribes. When
the applicant was t;ansferred to Chandigarh vide orders

dated 2.4.1981, he applied for leaﬁe which was not granted,

According to the respondents, leave cannot be claimed as

- a matter of right and can be refused for administrative

reasons, when a notiée was received from the applicant on
1.6.1981 seeking voluntary rétirement, it. was not accepted
because it was conditicnal, AThe applicant again applied

for voluntary retirement on 1,2,1984 and requested for
acceptance of the saﬁe Weeoefo 29.2.1934. The Ministry of
Home Affairs in consultation with Department of Personnel

and Administraiive Reforms accorded the necessary permission
permitting ﬁhe applicant to retire fromxsefvice WeSoLe
29.2.1984 (.A.N.) in terms of proviso (2) of Rule 48-a of thé
Central Civil Services (Pension) Rules, 1972 and the
Governments® decision thereunder. As far as the disciplinary
proceesdings are concerned, the stand of the respondents is
that the zpplicant was not denied access to copies of any
document etc. In regard to'the engagement\of a defence |
counsel, the respondents have relieguggéRule 8 of Rule 14 of
the Ceﬁtfal Civil Services(élassification,Contral and Appeal)

Rules, 1965 which prohibits engagement of legal practitioner

for the purpose’unless the presenting officer appointed by

the disciplinary authority is also a legal practitioner,

According to the respondents, there was nothing irregular
oy 2

or malafide &or not accepting ®w his request for engaging

<~ a legal practitioner as his defence counsel. The respondents
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have stated that the applicant did not cooperate with the

inquiry officer and adopted obstructionist tactics by rais-

ing various issues to thwart the D.A. proceedings against

him., As a matter of fact, no hearings could be conducted

as the applicant absented himself con the dates fixed for

hearing and behaved in rowdy manner with the inquiry officer

in June 1984, The resporndents have denied that the applican

. =t?s letter of 23.7.1984 was ever received by their Depart

-ment, Theghavé further said that evem if it has been
received, no cerfifiqates in respect of inceme could be
issued to him as he was on unauthorised absence and was, thus,
not entitled £o any pay and allowances. Even ﬁis letter
déted 24.7.1984 withdrawing his resignation was not_receivea
by the anéwering respondents, According te ﬁhe:respondents,

a permission could not be given for withdrawal as the notice

of retirement under Rule 48-A of the Pension Rules automatie

cally becamne effective from the date of expiry of the period
of notice,'whichlwas 29.2.1984, . After the retirement of the

applicant w.e.f. 29.2.1984, the respondents say that they

~continued the disciplinary prbceedings under Rule 9 of the

Pensicn Rules which provides that the departmental proceed-
ings if instituted while the Govt, servant is in service,

shall) after his retirement, be continued and concluded.

by the authority by which they were commenced. The respon-

dents have said that the applicant was never placed under
suspension so the.question of ahy'subsistence alleowance

does not arise. For his medical leave, they had remitted
the amount on 16.9,1983 but the cheque was returnedvby the
applicant on 1.2.1984. The applicant remained continuously
absent from 7.7.1981 to 29.2.1984 and, therefore, he was not

entitled to'pay and allowances for the period. According to

ﬁ/the respondents; when the applicant's voluntary retirement
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was accepted, he was asked to-pay'back the House Building
Advance along with interest which he had takem. The
applicant had, however, r equested that the balance standing
to his,gredit ﬁay bé deéuctgd from his gratuity and the
commutation of pension and if these payments did not fully
compensate the Govt. dues, he should be informed for arrang-
ing cash payment. Since the period from 7.7.1981 to
29.,2.1984 was not covered by grant of any kind of leave,
the same was treated as Dies Nom for all purposes in accorde-
ance with rules. The respondents have said that the |
applicant was éaken up departmentally for disobeying the
transfér orders and for his unauthorised absence but after
hg was permitted to fetire voluntarilly, the departmental
pf@ceedings were dropped against him. His pension has not
yet been finalised because the applicant has not submitted

the necessary papers. _ ‘ y

e

4. We have heard the learﬁed éeumsel for the parties.,
On the first date when the hearing was fixed, at the request
of the learned coumsel for the applicant as well as respons-
dents, the learned counsel for the applicant did not
present himself. We had heard the learned counsel for the

respondents,amd’ghe applicant, who was present in person,

‘was given an opportunity to plead his case, but he declined

to do so and requested that he may be allowed to submit

written arguments. Subseguently, on the request of the

Retoord Soom ik alyy
learned counsel for the applicant, we allowed him to
present the written argument;, The magh contenfion»raised by
the learned counsel for the applicant iSAthat since the'
applicant was representing the staff matters to his senior
officers, they had got prejudiced and they transferred him

out from Delhi to Ch?ndigarh and made the applicant suffer
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humuliation umnecessarily. According to the learned counsel
for the applicant, a notice of 3 months is Redessary for
voluntary retirement, theresfore, a'notice of one month given
by the applicant unless it was accepted by the respondents
by condening the period, coﬁld not be considered as a valid
notice and, therefcre; it was ab initio wrong and should not
have been accepted and that too retrospectively. On behalf
of the respondents,. Mrs. R,K.Chopra, learned counsel referr-
ed to thé counter (Reply) filed by ﬁhe respondents on the
subject of maintainability of the épplication. She submittec
that a transfer matter could not be chéllenged and since the
applicant ﬁad appliedvﬁ@: voluntary retirement, the same
was accépted by‘cendoning the period of notice under rule
48-5 of the Pemsion‘Rules.A According to her, the voluntarcy
retiremént became automatically effective. 8She denied that
any request for withdrawal dated 24.7.1984 was received by
the respondents., The learned counsel for the applicant
further submitted that what was required to be seen is
whether the notice was effective and whether the applicant
is due for any wﬁges. He claimed that since the retirement
bernefits have not been paid promptlg, the applicant should,

as a matter of fact, be entitled to interest on D.C.R.G. .

\ AN

etc.

Se We will now take up thg{written,argumemt submitted

by the learned counsel for the applicant. Onr the subject of
: , . he
withholding of permission to retire a Govt. servant when/is

under suspension or against wWhom departmertal proceedings
are pending or cohtemplated anfzggtinuing of inquiry after
retirement, the rules are very clear that in case a disci-
plihary proceeding is pending against an employeze, ﬁe can be
allowed to retire and such proceediﬁgs become proceedings

under Rule 9 eof the Pension Rules, 1972 and they can be

continued against him evem after retirement. 1In any case,

\
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as far as the applicant is concerred, the proceedings were
dropped subsequently. In our opinion, there was nothing
wrong in the respondents' considering the notice of wvoluntary
retirement under rule 48—3 of the Pension Rules, which .
clearly authorises the Govt. to aécept_notice of a curtailed
period. The period of 3 months is, as a matter of £fact,
given to provide the Govt., an épportunity to make arrangmen%
in the Place of the employee who has tendered resignation

and if a shorter notice is accepted by the respondents, it

does mot, in any casé, prejudice the case of the applicant

‘because it would be in his own interest to get relieved -

as quickly as possible so that he can explore other avenues

"of employment etc., and may not remain on tenter-hooks.

We, therefore, & not £ind any illegality in the respondents’
makihg the notice effective from the date the notice expired.
It is immaterial that they issued a gazette notification-
subsequently. ' If during the period of notics, the.request
for veluntafy retirement was not withdrawn,,ﬁhe applicant
cannot be permitted to take a plea that since he had sent
some 1etter'of withdrawal on 24.7.1984, the same should have
been cgnsidered favourably, if it was :eceived by the

respordents, Oh the expiry of the notice period, the notice

had become #meffective. In Union of India Vs. Gopal Chandra
( A.IeRe 1978 S5.C.=694), the Hon'ble Supreme‘Court'had
observed that an employee has a right to withdraw resignation
before it became effective. The shorter period of notice
given by the~a§plicant could, in no case, make éhe notice
iﬁeffective unless the shorter period was not acceéted by
the respondents and, as already stated above, the applicant

had a right to withdraw his resignation before it became

~ effective but he had obvicusly not done so.
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6. In Balram Gupta Vs. Union of India (A.I.R. 1987

5.C-2354) the Hon'ble Supreme Court had observed that till
the resignation is accepted, the employee has locus
poeonitentice but not thereafter aﬁd that withdrawal has

to be done before the da?e the reéignation is accepted.

In the case of the applicant, the notice period s expired
on 29,2.1984 and, therefore, the applicant had no locus
standi thereafter. The respondents had not refused to the
feduced ped od of notice and, therefore, we do not €ind
anything wrong in the notice having become effective on
its expiryv.

Te As far as dropping of the depaftmental proceedings
d: chargés is concerned, we agree that once the charges

are dropped, the very charge on which the memorandum was
issued does not su:vive any more. Therefore, the charge

of unauthorised absence against the applicant does not

. N \
exist any more and the period during which he did not report

back for duty at Chandigarh on his transfer from Delhi to
the date of his voluntary retirement has to be regularised
according’to the rules. There is no asupﬁwthat the appli-
cant chose to remain away from duty and was on unauthorised
absence but such an absence will need to be regularised
once the respondents have decided to drop thé charges

. v owe ehunwery
against the agpplicant anthhe best way to regularise it
woﬁid be to grant leave of any kind due to the applicant

for this period.

8. Another submission has been made by the learned

counsel that the applicant should be considered for reinsta-

tement with back wages. We are not impressed by this
submission and we do not f£ind any merit on the same as well,

The applicant had im his full senses tendered his voluntary

" retirement which became effective from 29,2.1984 and a

4§
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subsequent withdrawal after the same having become effectiv
does not survive and cannect result in reiﬁstatement of the
applicant. It was mot a case of illegal termimaticn of

the services where a workman may be entitled to full back
wages and was alsd not a case of the termirnation of the
sérQices being invalid, The fact is that the applicant
had wanted voluntary retirement and the respondents agreed
to grént him the same and it became éffective on the expiry

of the notice and acceptance of the same by the respondents

O, The ap?licant has made an effort to establish.

‘malafides and bias on behalf of the respandents; The burden

of establishing such allegations is very heavy on the
person who alleges the same, The irfluence of extraneous -
matters can be undoubted where an zuthority making order
admits on their influence. But an administrative order,
which is based on reasons of fact caanot be held to be

=
“infected with an abuse Ef power aﬁﬂ‘zransfnr, in any case,

Y,
1sAan exigency of sorv1cém;nd because a person is trunsf:rr
ed, he cannot say that extrameous matters have been taken
into consideration. BEven if we lift the veil, we do not
£find ﬁhat the respondents' action in transferring the
applicant was as a result of malice or‘bias, if a person
becomes a spokesman of the staff, there is no doubt that
hé carries a little more respomsibility and also the
hazards of being singled out but the employer would be the
best judge to see whether in exigency of service an employ
-ee should be transferred to another station and such

matters cannot be made a subject'of adjudication on £flimsy

grounds. We, therefore, reject the plea of malafides

~raised by the applicant in his pleadings,
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10, In the words of His lordship Hon'ble Mr, Justice
Krishra Iyer :-

M eees. Natural justice is nco unruly horse,

no lurking land mine, nor a\judicial cure all,
If fairness is shown by the decision maker to
the man proceesded against,the form, £eature and
the fundamentals of such essential processual
propriety being conditions by the facts and
circumstances of such situation, no breach of
natural justice can be complained of. Unnatural
expansion of matural justice, without reference
to administrative realities and other factors
of a given case can be exgsperaﬁing. We can
neither be finical nor fanatical but should be

flexible yet firm in this jurisdiction,®

11.. In view of the above discussions, we reject this

application withlthe direction to the respondents that the

period of unauthorised absence © the date of his voluntary
retirement will be regularised according tc the rules as
leave of any kind due tc the agplicant and if the applicant
is due for amy payment Ifor the same, he will be paid
accordingly., As far as the medical leave of the applicant
is concerned, the same has already been sanctioned and its
payment be also made to the applicant along with the above
payment. The respondents will be at liberty te deduct the °
outstanding duées from the retirement benefits which are due to
the applicant and the balance amount should be paid to the
applicant along with the above payments. All these paymexs
are to be Fimalised within 3 months from the date of the

receipt of this order. Under the circumstances, we order the

parties to-bear their own costs. (7
1 o gt ) r —‘“ C,\{: /
. \/JJ J \
[4 ~" J ‘ \J d
9 e
{ GoS.SHARMA) ‘ //"’ AJAY JCHRI)
JUDICIAL MaEMBER ADMINISTRATIVE MEMBER,
Dated: )% .1.1989 |

Xkb.



