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JUDGMENT;

The petitioner, an ex-Lift Operator in the

Overseas Communication Service has moved the Tribunal

with an application under Section 19 of theAdministrative

Tribunals Act praying that the impugned order dated

31st July 1985 terminating his services as Temporary

Lift Operator with one month's notice under Rule 5(1)

of the Central Civil Service (Temporary Service) Rules,

1965 may be quashed with all consequential benefits,

2, The brief facts may be recounted as follows.

The petitioner, who was an ex-Army Officer was appointed
as a Temporary Lift Operator by the respondents w.e.f,

2.9.77. His case was duly considered thrice by the

Departmental Promotion Committee, but he was rtot found

suitable for quasi permanent status and decisions were

communicated to him in January, 1982, October, 1982

and November, 1982 after the DPC considered his case

on each occasion. He was told by the Memo of 5th

November, 1932 that having been found unsuitable for
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earning quasi permanent status at the third and final

occasion on 2*9.32, he was ineligible for further

consideration for quasi permanent status. He was

severely warned - in May 1980 for der:gliction of duty
t

as a Liftman. He was again found absent from duty in

December, 1980 and after his explanation was obtained

he was advised to improve his behaviour. In October,

1982, he was advised to improve his behaviour towards

his senior^.In August, 1982 he was called upon to explain

why disciplinary action should not be taken against

him for remaining absent from duty as a Lift Operator,

Earlier in February 1981 also, he was warned to improve

his conduct otherwise disciplinary action would be

taken. On 11th March, 1983, he was advised that there

were complaints of misbehaviour and misconduct on his

part and that his reaction for imposing discipline

upon him had been quite arrogant and belligerent. It

was in the memo that a very compassionate view has been

taken in his case and another final opportunity is given

to him so that he could take advantage and impsDve his

conduct. The impugned order dated 31.7.85 terminating

his services was issued under Rule 5{l) of Temporary

Service Rules, in public interest.

3. The contention of the petitioner is that he

should be deemed to have been quasi permanent automatically

after putting in three -^ears of service and that the

respondents have terminated his services in a malafide

manner without holding any inquiry. He has also adverted

to the delay in the disposal of his appeal by the

Director General, Overseas Communication Services as a

proof of the alleged vindictive approach of the respon

dents. The respondents have categorically denied any

vindictiveness or harassment on the part
• ' • I



g)

- 3 -

of the respondents and have stated that the work

and conduct of the petitioner was quite unsatisfactory.

He was very irregular in attendance and was found

incompetent to hold the post. Therefore, his services

were terminated bona fide fws public interest,
fv-

4» We have heard the arguments of the learned

counsel for both the parties and gone through the

documents very carefully. In order to satisfy ourselves

that the petitioner was not a victim of vindictive or

arbitrary action we examined his character roll;f and

found that during 1934-85, he had been on leave for

50 days in 18 spells and was found to be in the habit

of deserting his point of duty and very irregular. In

1983-84, his devotion for duty was found to be poor.

During 1982-83, it was recorded that^amenability to

discipline was poor and he was warned twice for

indiscipline. During the part of 1982, he was founds

,to be unre'Q.iable indisciplined. It was also recorded

that his conduc,t outside the office is objectionableftft^-tk'4-
ly wao

/ i»t is learnt that he has been reprimanded by police
iv' fu-

on the charge of eve-teasing. During 1981-82, he was

on leave for 111 days in two spells. During 1980-81,

it was recorded that he had been warned in the past,

but was yet to show improvement. From the above, it is

clear that the petitioner who was engaged as a Liftman

in the building occupied by Overseas Communication

Services Peronnel was found to be irregular in his

attendance, going on leave habitually, deserting his

point of duty and not amenable to discipline. No

organisation can afford to engage a Liftman of the

petitioner's habit and character. It is surprising
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that he was continued in service for such a considerable

period. Warnings after warnings were given to him without

effect and without any improvement on his part. His case

was considered thrice for quasi permanency and naturally

he was found inadequate.

5, We do not find any evidence of vindictive or

arbitrary approach on the part of the respondents. On

the other hand a. compassionate view of the petitioner's

rep^rehensible.conduct was always taken because of his
i-

youth and he was given opportunity to improve himself

which he spurned. We, therefore, dismiss'.his allegation

of malafide or vindictive approach of the respondents

without any difficulty and hesitation. In so far as the

delay in disposal of his appeal is concerned, it has

been specifically explained by the respondents that

the Director General being busy in the conversion of

the department of Overseas Communication Services into

a public sector undertaking^ the disposal of his appeal

took'sometime.

6. The only point that remains to be resolved

is whether it was lawful on the part of the respondents

to discharge the petitioner by an order of termination

simplicter under P.ule 5(1) of the Temporary Service
jnoA. I

Rules. If we start from the earliest rulings of the
L.

Supreme Court given in Purshottam Lai Dhinqra Vs. Union

of India; AIR 1958 SC 36 iiKfvvjhijefe it -stated that
—— —

a temporary government servant and a probationer has

no right to the post unless the temporary appointment

is for a specific period in which case the rights
CV

subsist during that period. _In the present case, the

petitioner being in temporary employment and found

not fit for being quasi permanent, he cannot claim
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a right to hold the post irrespecive of his suitability./

InRam Chander Vs, Union of India AIR 1963 SC 1552 also

it,was held that a temporary employee has ho right

to. the post. In Purshottam Lai's case j^t was also held
that the form of the order simpliciter is not conclusive.

In Shamsher Singh Vs. State of Punjab; AIR 1974 SC 2192

it was stated that even if an order simpliciter is

found to have been passed by way of punishment the

protection of Article 311 would be available to the

employee. In Nepal Singh Vs. State of U.P. : AIR 1980 SC

145, a similar view was repeated about the effective

nature of even an order of termination simpliciter.

In State of Mysore Vs. V.R. Saboii: AIR 1980 SC 42,

the Supreme Court observed that unless a'strong case

of arbitrariness and malafide is made out, the general

rule is to look into the order on the face of it to

find if there is any stigma attached. In Jarnail Singh

Vs. State of Puniab;AIR 1986(2) SC 278 it was held. ^ ^

that it was incumbent on the court to lift the veil

of an innocously v^orded order and see the circumstances

and basis of the order. In Anoop Jaisv'/el Vs. Union of
fv '• j-WC'.-b ^

India ; AIR' 1984 SC 336, it was open to the court to

go behind the form of the order and ascertain its

true character. If the alleged act of misconduct was

the cause of the order and but for it,order would

not have been passed then Article 311 is attracted,

7, We have gone behind the form of the order

and have come to the conclusion that the order is

not founded on any specific misconduct and cannot

be held to be an order of punishment. The order was ^

passed in the public interest on an overall Iv.

The petitioner was not found suitable to be retained
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in service.^l^or a temporary employee a general
fi

unsuitability and unsatisfactory service can be a

valid ground for termination of service without

attracting the provisions of Article 311 of the

Constitution is borne out by several rulings of

the Supreme Court. In Chaman Lai Vs. Union of India
A m i

1964, Vol.5 SCR 190 the constitution bench laid down

that the termination of service of a temporary

government servant while his juniors are retained
\

is valid if the service was unsatisfactory. In Hari

Singh Mann Vs. State of Punjab; AIR 1984 SC 2263

it was observed that the termination for unfitness

is not a stigma. In A.G. Vs. Union of India

AIR 1967 SC 185, it was laid down that in a case of a

temporary employee even if formal departmental inquiry

has been initiated^the appointing authority may drop
further proceedings and make an order of discharge

sirapliciter. A similar view was expressed in Shamsher

» Singh Vs. State of Punjab (supra) by observing that

the auth®rity may opt to discharge a probationer

before framing charges or holding regular inquiry

and that discharge even during the preliminary

inquiry in the case of a probationer or a temporary

government servant does not attract Article 311 of

the Constitution'. In State of U.P. Vs. Ram Chander

Mvedi : 1976(4) SCC 48, it was observed that misconduct
^ /

negligence or other disqualification may be motive

to take action of discharge under the contract

or the rules'̂ ^^f motive is immaterial if the order
ex-facie is an order simpliciter. In State of U.F.

Vs. Tilak Singh: AIR 1976 SLR (l) 130 Allahabad
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the Allahabad High Court obser'/ed that the
termination of service of a temporary employee
on an overall assessment of his performance when

he was found not suitable for confirmation does
not attract Article 311 of the Constitution of

India. In more or less similar circumstances

"the State of U.F. Vs. Bhoop Singh : 1979(»>)
see 111 where a temporary Sub-Inspector of Police

who misbehaved with a smSST^as discharged and then
reinstate^} by the order of the High Court and

within a month of his reinstatement was discharged
by an order simpliciter, the Supreme Court

upheld the termination order on the ground

that his misconduct was a motive but not the

foundation of the order of discharge. In Q.N.G.C.

S.I.Ali; AIR 1980 SC 1242, a similar view

was expressed where the termination was held to

be not by way of punishment even though'misconduct

inefficiency and negligence on the part of the

employee could be the motive of discharge.^

8« We have cited the aforesaid rulings

in order to reassure ourselves that the^order
of termination in the instant case being not by

way of punishment much less punishment for a

specific act of misconduct on the part of the

petitioner, the protection of Article 311 of the

Constitution is not attracted. This was a clear

case of a temporary employee being discharged who

has not been found fit by a,departmental promotion

committee to be made quasi^ permanent and who

continued to indulge in h'abitual absenteeism,
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deserting his point of duty in spite of

several warnings and opportunities given.

He was discharged on the basis of his general

performance which was highly unsatisfactory

and the order was validly passed in accordance

with the provisions of the Central Civil Service

(Temporary Service) Rules. No element of

vindictiveness, malafide or discrimination

could be even remotely identified in this case.

9, In the facts and circumstances of the

case, we find no merit in the petition and reject

the same. There will be no order as to costs.

f

JUDICIAL MEMBER

(S.P.NiUKERJl)
ADMINISTRATIVE MEMBER


