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Qround Water Board(C»G*y*B«),New Delhi* The next
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prenotional poet is that of Assistant and

eligibility ia 5 years sarviee on regylar basis

as in C«{£«U«B« Another channel of promotion

is Assistant Accounts and eligibility is 5 years

seriiioe as /Cashier oat of which 2 years

should be in the account uorks. The applicant
was pronoted to the post of Assistant vide

office order So«171/86 dated 16.1 ^ag.; He was

promoted aionguith 16 other U.D.C8*? However,

on promotion he was posted to Jaipur from the

Headquarters Faridabad, It is aiao written

in that letter that in case of failure to report

for duty on promotion, no fresh offer of appointaent

will be given to the above officials for a

period of one year in terms of Hinistry of Home

Affairs,MPT doted 1.10.11. The applicant

Made a representation for review of posting order

for Jaipur on promotion to the grade of Assistant

The representation of the applicant alongwifch

others was rejected by the office oed9i> Uo.42Q/a6.

The offer of appointment for the post of Assistant

issued by,the Office Order 171/B6 was cancelled

observing that thoy shall not be given any fresh

offer of appointme rft for a period of one year »

2. This Original Application was filed in

Principal Bench in February,1986. It was admitted

on 7.6*86. Notices were issued to the respondents

and the respondents filed their oiunter.' The

applicant bowever, in the meantime prayed for time

for inipleading some ore respondents. The pleadings

i
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of tho case ^obtq eosnpl^ta on 9»'4«iS7 and the raattar

was ordered to be kept on Board by the order of the

Mbn'ble Chairman dated 9«2«*9q« The ma

transferred to Gauhatl Bench and was

nuiabsr-ed aa 382/90 by the order of Hon'fala

Chairiaan dated .2S•3w94* This case iias re-^^raneferred

to the Principal Bench*
/

3. The applicant has filed this application

against the office order No»171/86 dated 16*1•86*

He has prayed for the grant of the following

^ reliefs*
I

•) The posting order of the applicant

ordered to be yithdrami#

b) Stay aay be granted against the promotion

of the juniors of the applicant in the

grade of Assiatants^Supsrintendant and

again the filling yp of the posts in

the grade of Assistant and Superintendent*

c) The applicant be given pronotion uith
r

retroapeetive effect aionguith monetary

benefits*'

d) He hfta @130 aought an exparte stay againat

the order flo*171/36^

4* By the order dated 7*8*d6» the prayer for

staying tho order Mo*171/86 uas rejected as the

order of posting of the applicant had been

cancelled*^ The official sespondanta contested

thia applicatiofi and stated that the applicant la

not entitled to the grant of the reliefs prayed

for* His representation for transfer to Salptir uas
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duly consldarad by the competent authority and tha

same tiaa rejeotad* The applicant has also

since been promoted as Assistant sinco 1990*^

5* We heard the learned counsel of the

parties at length and perused the records and

rsjoinder filed by the applicant.

S« Though the applicant has challenged his

transfer to 3aipur but he has also sought for

proraotion from retrospective date. As isald

above,the next promotional post is that of

Assistant/Assistant, Accounts* The iS.P.C. for

solection of this post was held on 23rd/24th

Saptember,ig82, However, in this a.P.C»;

promotion to the grade of Assistant and Assistant

Accounts was considered jointly. There uors

19 vacancies in the grade of Assistants out

of which 4 uers reserved for S.G. and 2 for S.T.

There were only 4 vacancies JLn the grade of

Assistant Accounts of which one was reserved for

S*T« For these 23 vaeaneiesy the zone of
I

coneideratian was 69 officials in the grade of

U.O.C*/Cashier but since nunberof S.T, candidates

yers less, the zone of consideration iias extended

5 tiffies of the vacancy.' However, after this

P.P.C. was held there uers certain representations

made that clubbing both the posts of Assistant and

Assistant Accounts together the zone of consideration

of the officials has been unduly inoreaaed. Sines

it is a selsotion post and there are 3 differsnt

categories namely Outstanding, Vary @ood and GoodJ
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7,' T hs applicant, however, was not graded by

D»P,C, bscause of his service record and therefors

uas not eropanollsd for the vaeancy for which Reviau

•'»P,Ce uas held. The leerned counsel for the

applicant, houever, vehenjentally argued that the

respondents have urongly taken into account 19

vacancies of Assistants, According to applicsn.t 's

counsel there uere .14 vacancies available and the

respondents have urongly considered 4 vacancies as

resultant vacancies in the grade of Assistants

uhich have fallen vacant due to proFnotion of

5upa r intend ant to ttie post of Assistant Administ-

retive Officer by the order dated 7/l0«l0»83. It

is further contended that in the DPC of 1982^,one

vacancy uas also wrongly considered in vieu of

the fact that one of the Assistants has been on

deputation only for a period of one year and

there is clear admission of the respondents in

their counter in para .6(k) that vacancy arising

on account of OBputation for a period of more than

one year should be taken into account. In this

connection, the learned counsel has referred to

O.f!, dated 30,12,76 of OOP&AR.

8, Though not admitting the calculation

made by the learned counsel for the applicant and

if the Revieu DPC is held for only 14 vacancies of

Assistants even in that case the applicant could

not haVB been empanelled. The applicant has not

disputed the seniority of Assistants, If the i^PC

considers 19 vacancies then 57 persons uere

considered upto Shri Chain Lai and the applicant

» • •
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comes at S.Nq,40 and 4 more 3.C. eandidates wbs®

considared besidas the 5 already in the list at 3,Was*

26, 27, 34 and 36 and thel^pplicant at 40. In the

extended zone 3 more S.T. candidates uere also consi

dered thus fSevisw QPC has considered 16 U.Q.Cs,

Out of these 4 $.C, candidates uare selected

Shri K,3, Bhaskar, Shri P^adan Bal, Shri 3ai Chand

and Shri H,S, Harit. Shri $*iadan Pal is senior

to the applicant sa also Shri 3ai Chand, Shri

Bhaakar and Shri H.S, Harit are junior to the

applicant. Even if 14 vaea-ncies are considered,

Shri Bhaskar laho is junior to the applicant

uill come within the zone of consideration.

S/Shri Pladan Pal, R#N, Surya, Plohan Singh and 3ai

Chand have been given higher grading by Wia OPC

than the applicant. If the contention of tha

learned counsel for the applicant is accepted

that a esmmunal rsstsr Car thsse 14 vacancies

uili make out a claim for 3 S*C, eandidataa even

then the applicant cannot be included in the

panel, Prssuraing that the next GlPC is hold for

4 vacancies then thoso uho were left out will bo

considered in the zone of consideration extended

to 5 times to the number af vacancies for S.C,

Even then the applicant vJho is graded average

' cannot compete uith other S,C, candidates uho

have bean graded *Good' and 'Very Good' and for

one S,C, vacancy^ applicant cannot be erapanellad.

The learned counsel for the applicant has t aken

sufficient time to explain this point and uo

have also heard the learned counsel ag uall as
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the applicant at greater langth and u® find that

any of the casa yhsther 14 wacaneies are considsrsd

af 1982 and 4 of 1983 the applicant could not be

empanelled by virtue of his averaga grading by the

Q,P.C, In fact the rsspondsnbs havs given a

raasanable calculation af vscancias of Assistants

which ars 19. Though tiie calculation is in the

manner that tharo uere 7 clear vacancies and •

12 vacanciss usre available dus to prarootion of

Assistants to the post of Superintendents including

ons vacancy on account of deputation of an

Assistant outsids the departmant. The Q,P,C,

held in tha year 1982 for these vacancies iJas

challengsd becausa respondents have considsrad the

19 vacancies of Assistants alonguith 4 vacancies

of Assistant Accounts and jointly conducted the

eKsrcise for 23 vacancics. This uas agitated by
-side af-ter

the staff^and/consideration of the repressntations

of the staff side, it uas directad that separate

DPC be held for Assistants and Assisfcamt Accounts,

So the Revieu DPC uas held in August,1994 for 19

vacancies of Assistants and 4 vacancies af
as on 23,9,82.'

Assistant &ccountsj[ have seen tho proesedings

of the Reviau DPC of August,1994 and it has also

bean perussd by the laarned counsel for the applicant,

iJe do not find any fla.u in the proceedings of the
I

GPC and the couhssl for the applicant has not /

challenged the grading given.jjo .fche' applicant nor it can

be judicially reviewed by Tribunal, as the Tribunal

do not exercise any such pouar "as that of appellate

authority. The Review DPC has folloued the

•8»'
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instructions of dated 30*12«76* In tha gsner-al

estegary the zone of coasidsration was 3 tides ths number

of vacan4,oi9s and uas extended by 5 times of vacancias

for rsssrwsd catsgoriss* 0«P»C, has drauin the panel

of 13 general category candidates, 4 S.C. carxiidatss

and 2 3,T,-candidates. The 3,C, Candidates empanelled

are S/Shri K.3, Bhaskar, Pladan Pal, 3,ai Chand and H,S,

Harit, A waiting list in the panel of Assistants

was also prepared and in tha S.C, category 2 U,D,Gs,

Shri R«N, Surya and Shri Hohar Singh uere placed.

Nou seeing to tha grading of empanelled persons

and tha person in the waiting list all of them

have better grading given by Q.P.C, ti-en the applicant.

Nona of tha empanelled UOCs are below 'Good-* while

tha applicant has bean graded as 'Average*, The

benchmark taken by' the QPC is 'Good*. Thus, the

applicant has no claim to be placed in the panel

on the basis of the OPC of 1982 for which Review

DPC was held in August 1984 for the post'of Assistant,
• already • . .

above even by bifurcating the vacancy

the applicant cannot be empanelled because of his

lower grading. Though the contention o,f the

learned counsel for the applicant cannot b e accepted

because as per 0,M, of 1975, a DPC is to be hsld

for the existing vacancies and the vacancies which

are resultant vacancies and likely to be available

during the coursa of the year. It is a fact that

the DPC for the post o f Siuperin-teiadent, promotional

posts of Assistant was held earlier to the DPC ^

of Assistants in 1982 and as a result 12 vacancies

iilJcluding 1 on deputation was calculated for the

OPC which met in. September 1982, Seeing to the life

ta the panel to'̂ the end of 1983 idiase vacancies

V 9»1
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wsra rightly considersd by the DPC for the vacancies

arising or likely to arise in 1982 and 1983. If

same of the Supsrintendsnts uho were promoted from
of

the p(isti^®8si»tante joined SEametime in 1983 that will

not be considered that the vacancies uere not

available for the tDiPC held in the year 1982,

9, The next c©ntsntion ©f the laarnad Geunsei ,

for the applicant is that the Reviau DPC.which was

held for the 4 posts of Assistant Accounts only

Bmpanelled 3 persons and no S»C, candidate uas appointed.

A perusal of the proceeidings of the Q'PC goes to shoy

that no point in the cammunal roster for 3,C» candi

date uas available and only one S.T, point in the

communal roster fell for yiich there uas no

candidate available even in the extended zone of

consideration of S,T, candidates. Whan a post is

reserved for S.T, candidate, it autoraatically cannot

be transferred to S.C, category. Thondeii^reserwatien

has to be dona by ttie competent authority only if by

postponing for 3 years post remains unfilled by the

reserved category candidata. If the administration

has not exercised its autdiority of converting this

communal roster point of S.T. to 3,C,, this'cannot

be said to be illegal but can only amount to non

action on the part of the administration. This
A - •

non action cannot be retnecAd on this point of time -
when almost a decade has passed. The applicant by

Virtue of his seniority as uell as grading could not

come uithin tha zone of consideration of Assistant

Accounts. The position of the applicant is not

high up that he can corns uithin the first 12

seniority list of 12 LJ.D,Cs, to be considered on the

i -
. •..lO,'
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basis of merit irraspectius of the communal rostsr

point of 3»C, This contention of the learned counsel

also therefore has no baisis,

10. The next contention of the learned counsl

is that by v/irtue of tho various administrative

instructions the authorities have to call CiPC

every year and if the QPC is not called evary yaar

for the selection post then in that event a prejudice

is caused as in the case of tiie applicant. This

contention rosy be plausible but in the casa of the

applicant it has no basis, Th© second OPC uas

held in Oacember 1985 and the applicant uas selected

and Qinpanslled and given prstnotion to the post of

^^ssistant by posting hifp ^o Daipur, Tha applicant

hifrisslf did not join. It uas only the next DPC

hold after August 1 984, Thare is a valid explanation
♦

from the side of the respondents that since ths

applicant who uas the President of the Central Ground

iiiater Board Employees' Union has agitated the

proceedings of the 1982 QPC pointing out that tha

clubbing of post of 4 Assistant Accounts uith tha

post of 19 Assistants has b sen urongly dona as

23 vacancies uere considered together which has

greatly affected the chances of promotion in

tha selection post of Assistants, The authorities

could only take decision after tha 3Cf1 masting and

it Uas decided to hold separata DPC for the post

of Assistant and Assistant Accounts uhich could

be hold only by August 1984, Unless the proceedings

of the earlier OPC are finalised, no OPC in the

^ - ' . 11 •
• • « I I •
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meantima can taka place. If the DPCs are hB Id continuously
yaaruise and the result of the earlier QPC alonguith its
procaedings have been challenged by the staff and higher
authorities consider the sarnB then the parsons uho

uere salectad in that OPC cannot be treated to have

been given promotion unless tte higher authoritiss

take a decision that the proceedings of the GPC are

fair and according to rules ana adininistrative instruct

ions, Thus, the nsxt OPC which uas held in f'bvember-.
I

• ecsmb0r,1 985 has cansidarsd the vacancies together

uhich uere existing on that data. The applicant in
?

this Q,A, has not challanged the proceedings of the

D.P.C, of November and Decembsr,1 985, Uhen the

DPC met in 0 seem bar 1 985, 18 posts of Assistants

were vacant and 12 more posts mere likely to be

available sq theQPC uas held for 30 posts. Out of

the 30 posts, 5 U8re roservad C-or S.C, and 2 posts

for 3,T, Though the details as to uhen these IB vacancies

havB arisan i,e, either in igSS, 1984 or 1985 but

that has not bean challenged bafore us, so ths DPC

for 30 vacancies held in C^QCsmber 1905 can be said

to .• have follouiad the relevant instructions o n the

subjoct, Worsover the applicants have been sclactod

in the DPC of December 1 965 atxi if he had joined his

promotional post he uould have claimad the bsnefit of

the vacancy if he uould have come tiithin the zone of

earlier years i.e. of 1983 or of 1984, . But the

applicant himself is at fault in not joining the

promotional post when he uas givsn offer of appoint-

msnt to join as Assistant at 3aipur, Thus, for the

.,,12«
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OPC of December 1985 even if there has teen dubbing

of vacancies of 2 years together, the applicant

cannot gat any benefit by v/irtue of his not joining
the promotional post and his promotion uas deferred

for one yaar or till ths fresh vacancy arises uhichever

is later. The life of the panel can only be for

one year#

1» It has also coins on record that in

Septamber 1985, the posts of Ass iatant Accounts

have also been designated as posts of Ass^istants

in the Central Ground Uater i^ard. Thus, in

December 1985 there uas no question of holding

any OPC for ths post of Assistant Accounts, The

conclusion of tha above facts therefore is clear

that the applicant could not have been promoted

to the post of Assistant either in the original

DPC of SepterabBr 1982 or in the Review OPC of

August 1984 for any of the posts either of Assistant

or of Assistant Accounts,

^2. The applicant in the O.A, has only prayed

for being granted retrospective promotion. The

I other relief in tha_0,A, has not been pressed,

• Heusver, tha applicant has moved M,A, for consi

deration of other facts also. Though no formal

amendment has been made in the O.A, but seeing to

the fact that the applicant has b een purs.uing J

this casa hotly having filed in 19B5| tiiie allou

uith the consent :,jQf;i the counsel for ths other

sida tha consideration of the othor reliefs

prayed for in the W.A, In fact those reliefs

...13.
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clsimed by ths applicant only fall from the main

ralisf of promotion of th0 appliesnt from refcros—
I

pective date, During the course of the argument,

it has 03 mo on record that the applicant has since

been promoted to the post of Assistant in the year

1990, but no such amendment has been incorporated

in the □♦A, The main thrust of the applicant has

been that the DPC of September 1982 was not convanad

according to administrative instructions and the

Review DPC held as per directions of ths higher

authorities of the 1982 QPC has not applied its

mind and only subjectively gave the same conclusion

uhich uas given by the OPC of 1982, In fact it

is not so, Ue have gone through the proceedings

of the-iOPC and ue find that the OPC uas rightly

convened according to rEcruitmsnt rules and the

administrative instructions of the Department of

Personnel & Administrative Reforms,

13, The applicant's counsel has also agitated

the point that when the applicant uas promoted as

Assistant by the DPC of QocembGr 1985, he uas

transferred to the Oaipur against the rules. The

offer of appointment given to the applicant

clearly goes to shou that if the consent to join .

on promotion at the place of posting is not given

uithin the fixed time and the iffscumbsnt does not

join uithin IQ days and accepts offer of appoint*

ment, the offar .of appointment as well as promotion

uill be cancelled as per Q.F!, of DOP & AR dated

1.10»J1._ After receiving the offer of appointment
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the applicant has made a representation of his posting

to Faridabad as ftasistant. This datailsd representation

in itself was ai^ind icatio n that the applicant uill not
accegt his promatian and posting at Daipur, The •—

represantation ends", with the obssrvation that the

applicant be given reply within 2 days othgruiss the

applicant uill knoek at the doors'of the Court,

This clearly goes to shou that^the applicant was not

in a mood, for whatsoever reasons to join at Jaipur.

Wow going to the guidelinaa on transfer, a copy of

which has bssn filed on record end the applicant as

Prssident of the Association has been a signatory to

the sams, the guidelines prouidss that field stay

will be criterion to consider tha transfer and stay,'

Xha field stay of tha applicant was lesser than the

other claimants so he was not posted at Faridabad,

He was posted at Jaipur near his home town. In any

case tha applicant failed to give his acceptance

of promotion within the stipulated period, Th®

applicant could have joined the post at Jaipur and

thereafter could have made his representation showing

his personal difficulties in the matter and likely

inconvenience he uill suffer. If the applicant has

not given his acceptance then he cannot claim that

the offer of appaintment given to him be now earnpliad

with by the respondents. The respondents informed

tha applicant in December 1 986 as well as to others

who did not join on promotion after selection, at

the place of posting, that their promotion is can-

celled and they will not be considered for promotion

for one year or till a vacancy arises whichever

is later» In view, of this fact, we do not find any

• «,15*
Co-
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fault ijjiith the orders of the respondents and cancelling

his offer of appointment as usll as promotion to the

post of Assistant.

14, As already referred to in tha earlier part

of this ordor in 1^,A,1801/94 the applicant has further.

praysd ^at ths wrong DPC of 24th September 19B2
, . _ ' 'beenbe quashed. This OPC has not_^,cons idered as v/l)lid

OPC by the administration itself so tha Rsvieu DPC

Was held. The Review DPC uhich uas held in August

1984 and the panel issued subsequently has been

given effect to. Us have already considered that

the Revieu QPC has rightly convened according to

recruitment rules and extant administrative instruct

ions does not call for any interferenca. There

is no question of calling any fresh QPC in that

regard, Ue have also considered the order dated

25.2,86 by uhich the offer of appointment of the

applicant issued by Order No,171/85 uas cancelled,

Ule have already held a valid justification for

passing the aforesaid order as per 0,n. Qf OOP&AR

dated 1,10»®1» This 0,n, clearly lays doun that no

fresh offer of appointment on promotion shall be

made in a csse where the promotdion has been refused

for a period of one year, from the date of refusal

of promotion or till next vscany arises uhichever is

la tar. The res pond ants have folloued thsir

instructions and there is no arbitralJ:ness or

violation of any of the right qf the applicant.

In the rejoinder, the applicant has given certain

instances but that uiLl not be taken into account

to support tha contention of the applicant.
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It is for tha respondents to taka u£)rk frorij the persons

of choice of course in the exigency of the service.

It is also open to the authorities to consider the

representation of its employees and to give relief

if possible, asked for in the said representation

according to rules. In fact the reprssentation placed

by the applicant on record speaks out volume of certain

discrimination msted out to the applicant since the

holding of tha Qpc in Ssptember 1982, ^s said above,

^ he has not restricted his representation only to the
^ place of posting or even to give indication in the

Tspresentation that he has accepted the promotion

uithout any condition but he may be considered on

medic al grounds for posting at Faridabad. If the

respondents have considered the cases of some other

employees at earlier point of time, the decision

arrived in those cases cannot be taken te be discri-

minatory in the case of the applicant. Houever, one

fact remains. The responds nts. bythe ir order dated

25,2.86 have deferred the promotion of the applicant

for one year,' The offer of appointment uas made in

• 3anuary 1986, The life of the panel uas till 3anusry

1987 liable to be extended till 3uly 1987, The

respondents have not placed on record whether any

vacany has occured in the year 1 906 or 1987 before

life of the panal has come to an end. The last DPC

uas held in December 1985, The respondents should

have considered the cassof the applicant uhenevsr any

vacancy uss available after one year. The respondents

have not done so. It is also not evident from the

rccord that any vacancy was available during this period,

•<S2

...17,



-<

>-

M7:

It is csncsdad.. by the-learned counsel for the

respondents uithin the life of the panal the vacancy

ugs available after a laps a of one ysap, the applicant

could be adjustad in that vacancy, Us therefors

hold that if there was any vacancy available of the

post of Assistant till 3uly,1 987, the applicant

should havs bcejn given frash offer of appointment/

promotion counting his seniority from the date of

joining and thosa uha had already joinad ranking

senior to him,

,15. Tha application is therefore disposed of

in the following manner

(a) Uhile holding the validity of the DPC

of 'August 1984 as uqII as of Liecember,

1 985, ths applicant has no case for

rstrospsctiva promotion on the basis of

OPC of 1984.

(b) Us also hold that tha applicant has

patently rinfused his promotion and offer

of appointment by not joining at Daipur

and he cannot git any benefit of pro

motion from the date any of his junior

was promoted as a result of the QPC

of QiBcembar ,1 985 .

(c) Uq direct the rsspondsnts to find out

if thara is any vacancy till the life

of the parel lasted i,0, 3uly 1 907 and

if such vacancy is availabla in the

communal roster point of S.'C, irrespsct-

iva of any otter claimant ^ the applicant

having already bean rscarninendad by the

OPC an offer of appointmsnt, should be

.. ..IB.
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placad in that vacancy and bisj.pjjofnotlan

be antedated of the post of Assistant from

the date of availability of that vacancy

and ha shall be entitled to differance of

pay and allauancis for that period upto

the tima he was regulajrisad as Assistant,

this is becausQ juniors to the applicant
• bea nhsva already^prpmoted and the applies nt

was not issued any fresh offer of appoint-

iTis nt

(d) In case no v/acancy is availabls till 3uly,
1987, the applicant shall not be entitled

to ths grant of the relief as said above.

In case he is granted the relief as said

in para (c ) , he shall also be considered

for the next promotional post on his turn

reckoning his seniority on the post of

Assistant from ^hs date the vacancy uas made

available to -him complianca uith the

above para (c)

The application is disposed of as said

abovQ uith no order as to cost. The respondents

to convey the result of the directions issued in

para (c) __above to the applicant uiithin 3 snanths

from, the date of receipt of copy of this judgement.

Cost on parties ,

(a.K. SINGH)
Mombar (A )

'rk'

(3,P, SHARflM)
I^Bmbsr (O )

by


