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'(Judgment of the Bench delivered by Hon'ble

She Se Pe

JUDGMENT

Mukerji, Administrative Member )

The applicant who is a?@orting Assistant

in the Railuay Mail Service under the Dirsctor General

Post & Telegraphs moved the Tribunal with his application

dated 3.3.1986 under Section 19 of the Administrative

Tribunals Act, 1985 praying that the impugned order

dated 15,3, 1985

promoting respondents 4 to 7 to the
(L.$.6)

Lower Selection Grade of the Railuay Mail Service

with effect from 1, 10.1968 should be quaéhed. He has

also prayed that respondents 1 to 3 be directed to

consider the applicant for suéh promption with

gffect from 1,10, 1968,
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2. The brief facts of the case are that the applrcant
was appointed as a Sorting Assistant in 1959, ﬂ&e next

promotion to the Louer Selection Grade (LSG) was to be made
33 1/3% by selectron and 66 2/3% on the basis of seniorzty.

Because of his alleged participation in the general strike

.betueen 18th and 19th of September, 1968 he was not

coneldered for promotion "of Sorters to LSG when on

30.9. 1968, 19 loyal workers who ﬁad not participated in
the strike uere promotedd These 19 promotees 1nclude&
some of~ Applrcant 8 juniors also, Though these promotions
were made on a purely temporary basrs, in July 1969 the
Director General passed orders that they will not be
reverted from L.S5.G6 but adjusted against future vacancies
and no new promotion would oe'made till all of them ere
adjusted: The eopiicant did not represenﬁ against such
promotion of hie_juniore.f‘Sinoe these 19 promotees _
did not include those who had been on deputatlon outside,
oné of .the Sorters ‘on Deputatron Shri Kuluant Singh filed
a Writ Petition 1248/71 praying that he should also be
promoted to the LSG and won the case. 0On the basis of
the directions given by the High Court of Delhi in that
casefby thegimpugned order 14 more Sorters including'

the respondents 4 to 7 were .promoted an 13,3, 1984 u;th
Couliv

‘effect from 50.11 1983 and hﬂb@mr promoted to the L. Se Ge

by the impugned order urth effect from 1,10,1968, It is
agarnst this order that the applrcant has come up berore
us.‘ The applrcant has challenged his supersession by
respondents 4 to 7 by stating that ne was not oonszdered
for promotlon uhen 19 officials were promoted in 1968

and agaln uhen respondents 4 to 7 who were junior to hrm
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‘uere,cohéiderad and promoted, Tﬁus he says promotions

ane

of his juniors without considering his case in violation
“tlv '_' - - "rd/u o -

of Recruitment Rules under which 2/3 of the vacancies
Y : - 7 H-

had to be fillsd up on the basis of seniority subjeé%

to the rejection of the unfit, . The respondents have

‘argued that since the applicant had participated in the

strike he was considered to be unsuitable for promotion -
of the LSG in 1968, .They have further stated that
since the applicant had not represented against his

supersession when some of his Juniors amongst 19

| promoﬁees ware promoted in‘1958, he cannot represent

against the promotions of respondents 4 to 7 who are

senior to the applicant's juniors promoted in 1968,

- According to the respondents the cause of action in

_ nct o , :
the application arose/on 15,3.85 when his juniors who

‘were on daputaﬁion in 1968 were promoted, but the cause

of action arose on 13,9, 1968 when his juniors ubrking
with him in the cadre were promoted. Thus the application
is relatable to the promotions made in 1968 and as thse
applicant did not rabreéent against his‘éupersession \

in 1968, the present application is hopelessly time

" barred,

3. We have heard the arguments of the learned
counsalebr both the parties and gone through the
doucment s carafully. Thers eé%Wba no dispute about
the fact.that vhen 19 Sorters including some who werse

junior to the applicant vere promoted in 1968 to LSG,

.the applicant was nat considered as ha\ha¢ participated

in the strike of 18th/15th of September, 1968, Ths
respondents have in their counter arfidavit and during

the arguments conceded this fact, After consulting

2
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e C aLo<*
the documents raspundents admitted that the 19
» FV h ‘lr Lﬂudt{v

pramoteas of 1968 were elavated to the Selection
Grade for the;r loyalty during the strike bgfmwb!hég/
they were not considered by the DPC as the

promotions were on an ad-hoc basis, Houever, ﬁgzmnﬁk
the order issued By the Assistant Director General
(memorandum No.31/6/69-PE.I) dated 3rd July, 1969

it was clarified"that 19 officials in question who

have besn appointed to'L.S.G. Grade, against

- additional posts ordered to be created under

Directorate letter of even number dated 16.6,1969
will not be reverted on adjustment of the post
against future vacancy, As and when, any vacancy
occurs in already existing L.S.G.'pbsts, one of
the additional posts 0f LsSeGe will be brought
under reductlon and the xndxuldual officzal

shown against vacancy in already existing posts

"0f L.SeGe It, therefore, follows that the

officials otheruise eligible for promotion will

be considered only uwhen these 19 afficials have

fe -
been adjusted". It will thuskrclear that the 18

loyal uworkers were given more or less regular cmd dawvall
pramotions.to LSG, This fact was accepted by :he -
High Court of Derhi in C.W. 1249 of 1971, 4n their
judgment dated 29.1.1980 after discussi:;'the

detaxls in various orders passed by the respondents Thw
High Court of Delhi came to the conclusion that ~
"Impliedly, the appointments of thess 19 persons

uere‘regular appointments". However, the fact
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remains that the applicant did not represent
against his suparsession by the loyal workers®
since 1968, It was anly when in 1985 on tﬁe
basis of the jngment'of the High Court in the
aforesaid Urit PetitiégrQZniors to the applicadt
who were on deputation to the Army Postal Serviée

ware promoted that the applicant has made a frash

grisvance and moved th;s Tribunal,

4, The qudstion is whether by not representing
against his juniors in tﬁe cadre who were promoted
in 1968 by superseding him, the appliqant‘can_ba
held to be astapped frum representing against the
promotion af his other juniors who were on
deputation in 1968 but wers latfer promoted to

L.S.G. with retrospective effect by the impugnad

order of 15. 3.1985, We feel that the stand taken

}w\"m wnv%

by the respandents that the applicant is, deharrad

from challenging-the order of 15,3, 1985 hecause

he had @gt-“challenged the order of 30.9.1968 is
not faxr and just., Even though the promot;an :

to the LSG_is %%{be made purely om the basié of
seniority it cannot be said that it the applicant
did not rapﬁasent against some of his jumiors who
wers promoted in 1968 he cannot challemge the
subsequent promotion with retrospective effect

of other juniors whe uére senior to those who-

had superseded him in 1968, In the matter of
pfnmotiun tﬁe case of every junior who superssded
the apblicant is a gpecific and‘distinct casé

and the grievance arising by the supersession by
every junior is severable from thé grievance arising
out of supersession by other juniors. . In cases of

oeb
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selection the issue is clear. One junior may
> V

supersede the senior because the former adjudged
s
to be t& be outstandzng but that does not entitle oll
~ W ¢

those who are senior to the oupstandzng junior

to also supersede the senior. unless and until

each one of them is also adjudged to be'outstanding’
while the senior is graded as'good‘or‘'very good’'.
Thus, the case'o? each SQpersed$ng officer creates
a fresh cause of actibn a% the superseded senior.

On the same analogy even then_the promotion is to
be made on the basis of seniority subject tov
rejection of unfit the case of every superseding .
Junior creates a fresh_ﬁauss af action for the
superseded officer unless and until esach superseding
officer proves himself to be fit for pfumotion.

In other words, 1n the méttar of promotion either

LAY LT

by selection ar on sum%aﬁﬁiaty the superseded

- officer being in compet;t;on with each one of them

can raise fresh cause of action_and promotion of a
ovey Uhi sufuvtednd ey 7 s Ly suberevnton
junzor cannot give a licence and a right of prowotion
Ay
to all those who are senior to such a promated
bk yhmiod B U supactedid oo,
JunmrA In the circumstances we feel that the
6
applicant can raise a legltimate grisvance by the

impugned order of 15.,3.85 by which respondents 4

Wi

to 7 who wers Junior to him but uhere on deputation

in 1968 were promoted with ratrospectiue effect from
1. 10, 1968, e, therefore, find the application to be
within time under Section 21 of the Administrative

Tribunals Act, 1985,

oe?
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S.. . The other main ‘guasstion before us is whethar
, = o

the applicant can be deprived ﬂ%%hwhis-right of being

considered for prdhotian to the Lguwer Selection Grade
when others including his juniors uvere so considered

and prnmoted. Respondents admitted- bafore us that

- wiv
the loyal oortars were promotad on 13.9.1968 and .
Sn/
ragularzsed from July 1969 were not cons;dered by the

: but
OPC as per the Recruitment Rules/were promoted solely

on the ground that they had not participated in the
gtrike'or September, 1968 -and that the applicant uas
not considsred for such promotion alongvuith others bdﬂ?
‘because ggft he had participated ipkths strikef ,ﬁ/
This, to our mind is not legal, Every government
servant has a right to bé cansidered for promotion
in accordance with ths Recruitﬁent Rulegamﬁégﬁgsre bo,
when his juniors are so considered. It is another malic.-
bﬁwng ‘that the Selectxon Commzttee or the DPC having
considsred. such a psrson reJects hi;ﬂbnfit for
promotion, So laong as he is nnt considered for
promotion he continues to be deprived of his-
fundamental right. Even_uhaﬁ the juniors were
- considered on 15,3, 1985 for rometion uith effect -
from 1, 10. 1968, The\pasa of the applxcant was not
b tos i hoet

considered as hxummg been taken part in the stike

- & on'druew, P miooenting &
of 1968, He has been daemed Eb hmwo<bas» dlsquallfied
tmeelf éiam such conszderations. Such dxsquallflcatxan
without giving any opportunity to the applicant to
defend himself whether he participated in the stfike
or not and whether thers were any other reasons for

not attending his office on the day of strike, is to

«eB
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our mind, ab-initio woid, -It is true that the
Railway Mail Service is an essential public
safvice and participation:in the strike to dislocate
this service is reprehensible and punishable, But,
before anybody is punished in-any manner the rules
of natural 3ustice requireg that he should be given
an opportunity to defend himself, Such an
opportunity was not given to thé applicant in
ovthwvtajliy | )

1968, His exclusion trom being considered for
- .

promotion cannot be sustained.

6. In the facts and circumstances discussed
above we allouw the application to the sxtent of
directing that the case of the applicant should

be considered for promotion te LSG by the respondents
as on T¢ 10,1968 in the same manner as the cases of-
iespondents 4 to 7 wvere considered on the basié of
seniority subjesct to the rejectién of unfit, ‘uﬁile
considering theiapplicangs cass the entries in C.R.

O‘o\.ir
upto 30,9, 1968 ma§ need be considered, In case he

v

1392
is found suitabie for such promotion he should bs

promoted notionally with effect from 1, 10, 1968 against

F)" (=} Cgvﬂ;‘ﬂ v W\]bU\\C‘\NY"‘h— Li t—ﬁr,
- - - . 7/
a supernumerary post with ail consequential benefits

. : . . . k.
in accordance with relevant rules and instructions,
Tne appiicacion is disposed of on the above linss.

There will De no order as to costs.

C’l/‘v/(]]\(/‘b’\/\'«llﬁ,\l\{/ff‘/z*f . Cg;%,ﬂ/l.?;‘ .&/7,4
(CH. RAMAKRISHNA Ra0) [ T 57 (5. P MUKERIIL)
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