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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' NEW DELHI
O.A. No. 139 of 198 6
KEXX X0, .
DATE OF DECISION
JoKe Kapoor . Petitioner
3
. Shri 0.7, Gupta Advocate for the Petitioner(s)
Versus
The General Manager, Northern Railuway, ‘Respondent
New Delhi
Shri KeNeR. Pillay : ___Advocate for the Respondent(s)
CORAM :

The Hon’ble Mr, Justice 8. Ramanujam, Vice-Chairman

The Hon’ble Mr. Birbal Nath, Administrative Member

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Réportcr or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
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(Order pronounced by the Hon'ble Justice
Shri G, Ramenujam, Vice~-Chairman)

In this applice;tinn filed under Section 19 of the
Administrative Tribunals Act., 1985 ths appiiqant has
chéllgnged the \;alidity of an order dated 25.5.1985
transferring the applicant from Delhi to Luckno?)on
thé ground that the said ordef has been'ﬁassed
malafide in colourable exercise of power and that in
any svent it is punitive\anﬁ is arbitfary. To
appreciate the contentions advanceq by the applicant
in this application it is necessary to set out the
fact; leading to the impugned order o% tx.;an'sfer
briefly.

The applicant was origindlly appointed as
Assistant Sta£i§n Master in the grade of Re.130=-240(AS)
on 19.9,1964 in Delhi Divisién. However, on meqical
grounds he was decétegofiséd and poaked as a Signaller
in the grade of Rs, 110-200(AS) tempdrariiy. Later'ét
hiS'own:requést he was permanently. absorbed as Ticket
Collector in the graﬁe of Rs. 110f180(AS) on bottom
seniority in February 1970, Thereaftgr hé bécame
Special Ticket Examiner in the gfade of Rs. 330-560(RS)‘.‘ :
In the year 1982,thle.hé was working as Senior Tickét
Collector in New Delhi, he was transferred on adminis--
trative grounds to Jakhal. Houwever on.the ground that

his wife requires constant medical .attention he sought

cancellation of the transfer order and it was' accordingly
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cancelled. Later on 25,5.1984 he was transferred to
Jadhpur in- the exigencies of service. The applicant
again repressnted to the higher authorities for
cancellation of the transfer based on the illness of
his wife and of himself, The orders transferring him
to Jodhpur was modified and he was transferred .to the
Headquarters_Sqdad located in Delhi itself, Houwsver,
anm -
he was transferredlfo Jodhpur Division on administrative
grounds by an order dated 7.8.1985. He again represented
to the higher authorities against the said transfer order
through a Member of Parliament. The Administration this
_ k s 25 1196
time passed urdarslfhat the transfer which was ordered
on 7.8.1985 on administrative grounds, may be changed
to Lucknow Division instead of Jodhpur Division ises,
25:9,1385, The applicant again filed representationz
amn CA,
to the higher guthoritiesl\the Hon'ble Minister for
Transport through ons Shri Navin Chandra Ravani, MeP.,
but the same was rejected by letters dated 10.1.1986
and 10.2,1986. Thereafter the applicant has filed
this applicatlon challenging ‘the validity of ths -

dded 25 9- 35¢
order of transferz‘ The validity of the said order

has been impugned in this application on the grounds
. .

that

(i) the order of transfer is against law and the

Railway Rules,

eod/=



(i1)
(iii)

(iv)

(v)

(vi)

-l
it is punitive in cﬁaracter.
the educational carser of the applicant's
children would be ruined if the applicant
were to be transferréd to Lucknow Division.
the order transferring from Delhi Division
to Lucknow Division which has a separate
Unit would advefsely affept his seniority
and his chances of promotion.
the order of transfer is contrar§ to the
policy laid down by the Railway Bogrd
which preueﬁts a transfer-being effected
before an official complstes five years

that

at a particular place and/the applicant
has not completea five years in Delhi.
the or&er of transfer will amount to an
order of demotion amd”in that the applicant
who stood ﬁramoted to the post of Head Ticket
Collector on a scéla of Rs. 425-640 from
22,12.1964 has been transferred to Lucknow

Division in the pay=-scale of Rs, 330-560 and

as such it is bad in law.

The application is being resisted by the rESpondent/

the General Manager, Northern Railway and a counter—

affidavit has been filed on his behalf whersin it is

0e5/=



stated as follows:—

The applicant who was working as Special
Travelling Ticket Examiner in the graee of_Rs; 330-560
invNem Delhi uas_transferree on administrative grounds.
On the applicant's representation made to the:higher -
authorities through the Member of Parliament the \
transfer order was cancelled. However, due to exigencies
of service he wes transferred to Jodhpur Division by an

order dated 7.8.1985. As against this order the -applicant

again made rep:esenfations and 'in the light of the said

,represenfatione the Chief Commerciel Superintendent

e ro \*W4

passedL?rders that the transfer which was ordered in
the interest oflAdministration to Jodhpur Division may
be changed to Lucknow Divieionvby_tﬁe—imeagned—order.
As agaiﬁst the ihpugned order the applicanf again

made representatibn througﬁ Shri Navin Chandra Raeani,
Member of Parliament to the Trenspert Minister, The
Transport Minister celled for a report and by a letter
déted 15.10.1985, addressed by the General Naqagee,

1

Northern Rallway to the Secretary, Railway Board, the

baL (eon et ok ond Jm,

background for the impugned transfer-whzcz\has been
marked as Annexure R-I and filed along with the
counter-affidavit. Further a letter dated 10.1.,1986
\ .

was sent by the Northern Railway to the Ministry of

Transport in this connection and the same has been

oe6/~
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" marked as Annexure R-II, A note indicating the

circumstances under which the impugned order. of
transfer was passed has also been set out in
Annexure R-IIA annexed to the couqter—affidévit.
It is also sta£ed in the counter—affidavit that itf
is open to the President to transfer a Railway
servant to any other department of-Railway or
project in or out of India and that therefore thé

impugned order of transfer transferring the applicant

from Delhi Division to Lucknow bivision_ is quite

‘valide Note (b) to the D.0 letter dated 12.10.1977

of ‘the Chief Personnsl Officer (CPO) cisarly says

"Those who do not have good reputations
should not be alloded'to remain
continuously at the same station and
selective transfer of such staff may
be made in the public interegt.“

1

In addition the Railway Board by its letter

_ A&\(f?xk:eﬁt
dated 27.,4.1979 had deeédedlfs follows:=-

‘

“3) i) Periodical transfers of staff in the
-category of Commercial Supervisors
to different places may not always
be possible but it should at least
be ensured that the Commercial
Supervisor is shifted to a different
Section or area in the same station
provided he has put in 5 years on
the specific seat,

ii) - Periodical transfers in respect of
. ASMs, Commercial staff and others
sHould be ordered on a selective
basis based on complaints or general
. reputation of such staff as available
on record of Railway administration.

07/~
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b) The above principles should also govern shifting
of staff working against sensitive jobs in the
Pay Bill section, Stores Office, Accounts Office,
etc. 114

The facts in the applicaht's cass warranted a transfer
and when transfer orders were passad/the applicant had
been ayoidinglthe transfer on one ground or the other

namely medical treatment of h;s wife, medical treatment

of himself and the educatidn of his children.

The counter-affidavit further states that transfer

_is an unavoidable incidence of service in the Railuays

and while efforts are made to accommedate persenal
convenisnce to the extent possible, it is not possible
to exempt any one altogsther from.such transfers and

the applicant has besn bringing in political pressure

- to avoid transfer which is the normal incidence of

service, The impugned order of transfer passed is
neither arbitrary nor discrimiﬁatory nor punitive

and the applicant has been shown maximum consideration

possible within the hﬂles.;g&;; we will proceed to

consiger the tenability of the grounds urged by the
applicant which has been set out above. The applicant
has filed written arguments wherqin the following
deciéions have been referred to as supportiﬂ%ythe
applicant's stand:= |

(1) Ram Sharan Vs, The Dy, Inspector General of Police,

Ajmer & Others
(1964 SC 1559 )~ wherein the Supreme Court has held

\ | o8/
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that whenever allegation of malafide is made, the Court
has got a right to go into the question of transfer
\and\strike doun thé_same if the power of transfer has
been abused or the same hag been passed malafide,
(2) KeK. Jindal Vs. General Manager, Northern Railuay
and Others (ATR 1986 (1) 304 rendered by the Delhi Bench
of tﬁe Central Administrative Tribunal) = wherein it
haa besn held that transfers when effected byuay of
punishment, though on the face of it may bear insignia
of innocence, are to be quashed.
(3) P.Pushpakafan Vs, The Chairman, Coir Board, Cochin
and Anothu (1975 (1) SLR 309) - wherein it hag been
held that orders of transfer passed more as puniéhmsnt
rather than as administrative necessity are to be
quashed. ‘
(4) Dr.(Sm) Pushpika Chatterjee Vs, State o% West
Bengal and Othere (1972 SLR 911) - holding that

the order of transfsr which is malefide and passed

for collatersl purpose has to be set asids.

From the peruaal of the above decieions it is clear
that the transfer is an exigency of service and may be

ordered for administrative reasons. At the same tims,

eeS/-
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like every other administrative order, an order of

transfer must conform to rules, if any, framed

and policy, if any, enunciated by the Government.

' Even if there are'none, an order of‘tranéfer cannot

Vs
be arbitrary or discriminatory am®” for thatL?,

constitutional requirement mhich every order must
satisf&tzgqﬁa question is whether th; impugned. order
of transfer has been"passé& mglafide or in colourable
exercise of power or whether it is'arbitrary'or
discriminatory or punitive infcharac#ar.:é@;#will
fifst‘déal with the question as to whether the order
of transfer impugned hérs has\beén passeﬁ maiafide

or for some ulterior purpoée és alleged by.tha
applicant. As regards the al;égation that the power
of transfer has been exercisé; malafide, we find. §
that the appliﬁant,?exeept ma%ing an allegation/af
malafide, has ﬁot set out any;material from which

the maiafi&e could be inferred. .There is no
allegation in the application‘or in the reply=-

affidavit filed by hiw, An answer to the counter-

affidavit)that against any particular superior officer
sig had any motive or bias agéinst him andwhe-were- o (s

actuated by malafides, He has not attributed any

motive to any of the higher officials who uafa

_ responsible for issue of the order of transfer,

0o 10/~
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It/well known that allegation of malafides was freely
_ ~ax '

made butiag\fufficient or proper evidence is adduced
in support of the allegation,. An allsgation of
malafides could be taken to be ‘proved only if there
is sufficient or proper evidence in support of the
same. In this case, as already stated, the applicant

has not attributed any motive to the authorities who

were instrumental in passing the order of transfer and

_ there is also no material placed before us as to why

the respondent should act malafide as against the

5™
applicant. Ue have to therefore hold the materials
: ~
available before us that the allegation of malafidas

/ ,
has not at-all been established.

Coming to the question of the alleged colourable
exercise of power, we find that the order of transfer
has not been passed for some other ulterior purpose

b

and only when the power of transfer has bsen exercised

‘for en oblique purpose it can be said that there is

colourable exercise of power. From the facts set out

. above it will be clear that the respondent has besn

attempting to transfer him on; administrative grounds ,hm; lﬁgl—
but that attempt is being st%iled by,the:applicént by

approaching the Minister for Transport througﬁ a

Member of Parlisment. Taking;all‘the events that

happened before, the impugned order of tramsfer

.11/:-
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cannot in any sense be taken to have been passed for an

oblique or ulterior purpose like punishing an employee
of vidhomamg hiom ‘

~ for his trade union aptivitiasz Here there is no question .

Gr0y

of the applicant being involved in$frade union activities

and it is only to pu£ him out:of those activi@ies the‘
transéer cea%d~be—tak;n-+a—ha§%zbeen madg. In this case \
admittedly the respondent paséed ordere earlier

transferring the applicant fr#m Delhi. Similarly the .
impugned ogder'of transfér wa; passed transferring him
to‘ardifferent placé. We do ﬁothsae how ?n these materialé,’f

in the context of the earlier order of transfer, the present

order of transfer could be taken to have been passéd fb;

~ any oblique or ulterior .purpose. The object of passing

not
the impugned order is clearly to transfer him and/to

achieve any other ulterior or oblique purpose.

Coming to the mext question as to whether the

o

-impugned order has been passed arbitrarily aﬁdzgs a

punitive measuré)we find from Annexure R-I attached to

the counter-affidavit that one of the reasons for

/§Qx?<sv\x \:\‘\"F\Q/

ordering the transfer iszConfidential communication

_ addressed by the General Manéger, Northern Railway, to

the Secretary (Establishment), Ministry of Railways,'
m ¢ ‘
New DelhiLto the Board's letter dated 13.5.1985

seeking explanation or clarification for transferring

the applicant from Delhi Division to Jadhpur Division.

ee12/=
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That Confidential communicati#n sets out the reasons for
transferring the appiicant frém:Delhi Divieion to Jsdhpur
Division which are as Follows?-

"In a complaint received from one Shri K.K, Govindan

(a passenger), it was alleged that he was haressed and
humiliated on arrival at New Delhi station by Kerala

. Express on 1,6.,83 by plain cloth person (Sh J.K.Kapoor,
TTE/New Delhi) unnecessarily while checking his luggage,
which was actually well Qithin the authorised limit, He
waes detained for about two hours and waes only allowed
to lsave the railway premises after extorting Rs. 150/-
as illegal gratification; Tﬁe maiter was ihvestigated
and the complainant was éonfronted with a group of
10 persons {TTEs and TCs) in plain cbthes and the
complainant'recognised Shri 3,K. Kapoor sgainst whom

he ledged the complaint.; The complainant also stated

| that he had never seen Shri Kapoor earlier nor there

is any grudge/rivalry against him before thie _
happening. Obviously, the allegation against the
_above noted employee cannot be ruled out. This case
was discussed with GM an& it has been suggested that
Shri J.Ke Kapoor, TTE, Néw Delhi, should be transferred

out of Delhi Division on administrative grounds.

It may also be poinfed-aut that a number of TTEs

of Dglhi and New Delhi opefated in plain clothes with ,
open programme. This practice is all the more

. disturbing and leads to serious malpractices.
Shri Kapoor, TTE ié one of these persons. It is
only on account of co-opération extended by the

~ complainant who recognised Shri Kapoor as a result
of which the ébfivities 6f the accused employee
could be bfought out on the record. Otherwﬁse
eueiybody must have doubted the integrity of the

TCs on duty at New Delhi:station. It is suggested
that the approval at the level of Dy. HOD may be
considered before assigning such relaxation to

‘the Ticket Checking staff, who will look at the
integrity/conduct before allowing them to operate

in plain clothes/with opén programme. "

eel3/-
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One more circumstance leading to the transfer of

the applicant from Delhi to jodhpur Division is set out

at pages 19 to 21 of the File No. Vig/CT/1142/83 ane ushieh o
attached as Annexure R~IIA to the counten—affidéyit,
which is as follouss=

"The notings at PPs. 9~12 bring out the
synopsis of this case. The conduct of Shri JeKe
Kepoor, TTE/NDLS, presebtly attached with TTEs
HQ Squad, has not_shomn?any improvement even
now. On Friday the 28th June, 1985, while I was

. returning with my vigilance téam for a check on
Gomti Express from LKO to NDLS it was brought to
my notice after departufe of the trzin from
Aligarh that Shri Kapoor was sleeping in AC I
Class compartment which:was vacant. 1 immediately
directed ACO/LKO Shri Séxena tolfind out the
factse Shri Saxena told me that Sh Kapoor had
pain in his back, whén?l questioned Shri Kapur,
first of all he denied ﬁaving taken rest in Ist
ACC, He further stated that he had entrained
from Aligarh and was wofking with HQ Squad,

" When I wanted to know wﬁsre the other members
~of the Squad were, he could not spot anyone
and then admitted that he was alone travelling
with the permission of Shri Bhatia, an officer
of Rly Board under traiﬁing on Northern Railuaye.
Sh Kapur also mentioned that Sh Bhatia had given -
him permission on the ground that his sister was
sick at Aligarh where Sh Kapur had dropped
earlier from the CCS's Squad and was returning

to HQ alone by Gomti Express.

The conduct of Shri Kapur in this case has
once again established that he is one of those
TTEs who cannot be'allcded to work independsntly.

., Shri Bhatia who had permitted Shri Kapur to
travel along, has in an eerlier case recorded
that Shri Kapur should d@t be allowed to work
independently. Despite his own assessment; why
Shri Bhatia gave permission to Shri Kapur to

travel along is not understood,

, ’ 0014/-
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Since Vigilance Team was travelling, Shri Kapur -
had no chance to indulge in undesirable activities

and, therefore, went to take rest in AC Ist class."

The above note also %ndicates that the Addl., CVO

had suggested on 1.7.1985 that to prevent him fromL?ny;

undesirable activities such as those breught out in the
set out ‘

“notings/above, though the eafiier order of transfer to

Jodhpur has been cancglled byithg Réilway Board, the
question of transfer out of delhi\may be reconsidered by
the General Manager with refégen;e to the above note.
The reason. sef out aboe whichj‘ u;as thg basis for the
impugned transfer order Qill‘clearly indicate that the
impugned order was not passed arbitrarily without any
materisl. It is not a mere qilegation on. the basis of
uhiqh the rgspondentiprcceedqé to pass the impugned
order of transfer. So far as the sarlier incident

which took place on 1.6.1983§in which the applicant

while working as TTE, New Delhi deteined a passenger
unnecessarily for about two Hours and was allowed to

go only after extorting Rs. 150/~ as illegal
W Comee~atd,

gratification, it is seen that the matter was
n ‘

investigated and the passenger who was the complainant

was confronted with the grouﬁ of 10 persons (TTEs and

0 \ N ’
TCs) in plain clothes and the complainant recognised

: 2% one ; ‘
the applicantkggainst whom he locdged a complaint and

i

the complainant was also questidned before the applicant

eel15/=
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and the complainant stated tﬁat_he had never seen the
applicant and that there was;no gr;dge or rivalry
against him before the happehing. it is aiso seen
from the Confidential letterédated 15.,10,1985 written
to @he Railway Board by the firat respondent that a
number of TTEs of Delhi and ﬁew Delhi operated in
plain clothes with open prog%amme and that this is
more disturbiqg and leads toleerious malpractices
land the applicant being one ;F the said gang, as a
preventive measure the transfer of the applicant from
New Delhi has been thought o%. The second incident
of £he applicant slegping in{AC Ist Class compartment
of Gomti Express on 28.6.1985,»th0ugh originally denied
by the applicant, has been égmipted by him later that
he travelled in the lst Class with tﬁe permission of
one Shri Bhatia, an office‘r of‘ the Rgilway Board under
.trainiﬁg in Northerﬁ Railway and the reason given by
him for travelling in that train bas not been accepted.
The Chief Vigiiance Officeréfter verification staﬁed
that the apﬁlicant traveliediin that train not to
perform the official dutie; ﬁut for some other purpose.
Even Bhatia, who is said to have permitted him tg travel
in the At 1st Class comparfm;nt, had himsel% Tecorded
earlier that the applicant sho;id not be allowed to

wvork independently.

0el6/=
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Having regard to these two incidents which were
iny;stigatei instead of.taking the disciélinary
proceedings against the appli;ant, he was transferred
frdm Delhi to Lucknou Divisioﬁ so as to prevenf him

from continuing his activities which is the subject

matter of the first incident bf teasing and éxtracting

t

money from padsengers:and’the applicant belng a party

/\’F\Q, ﬂo&vmfw\ﬁ(abm 9’1&9 A’\p ko
to a gang and—to—see that other similar staff in the

" deen et ek C:cx=(1~{>técﬂ
Department getting ba@l name or be&ng—saszupékby the

actiuities of the applicant. iIt cannot be disputed
that the interest of Administration lies in keeping—‘?f\yéxfazrka Cﬁﬁzix
his ssrvice<to the'public'and:that preventing the
other .
applicant and/similar staff from carrying on their
activities in harassing and e}xtracting !money from
passangers,-tranéfer can be resor£ad to. In such a
case the traﬁsfér order cannot be taken to;be punitive
but, on the other hand, it has to be taken as preventive,
In case of such transfers #hey can clearly be taken to
be in the interest of Administration. In this case
it cennot be said that the apElicant is being transferred
merely on the basis éf an allegation made behind ths*&hd§
back«e:;the—aps;ieaat.' As ragards the first incident /
of teasing of passengers and ;xtracting money frém them,
it is seén fhat the complainaét has identified the
appiicant as the person who t;ased and extracted the

14
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money and the Administration is entitled to take that N’aneziwaﬂ
oY Fvexﬁa&ut.mc&ag ‘

imto—acceunt to save the travelling public from the.
activities of the applicant-ané—élso—%e—see-thatgguen

in respect of the sscond incident of the applicant

sleeping in the AC 1lst Class cnmpartmant when he was 7161’qn1

ééﬁﬁbduty) A%—%he—tﬁmTTﬁL:nves%égatIon though the

applicant denied the incident, 1ater he admitted and
explained that he had taken the permission of the

official of the Railway Boardes Here also the
. Lb :
investigation was done witﬁithe knowledge of the

—

applicént.//lt is no doubt true that in relation to

—

these incidents disciplinary proceedings could have

. been initiated against the applicant. The fact that

omd_

no disciplinary proceedings 5ad been initiateqlﬁhe
Administration Qanted to merély transfer him}caﬁnot
be’taken as the basis for challenging the trénsfar

a |
order punitive., It is not as if the Administratiop
can transfer the staff from one place to another
only after framing a charge énd after finding him
guilty. -Uﬁder the Service Rules the order of
transfer has not been shown as a bunishment and,
therefore, it cannot be insisted that before
transferring an officer thers should be a fullfledged

which
enquiry in /the applicant has been gluen all

anok W which %«5Um1:Q Tgt»<Uka

opportunities to defend, In this case there is

prima-facie material to show that the applicant was

0s13/~
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involved in the two incidpnts referred fo above and
the Administrat;on'is entitled to transfer the
applicant as a preventive.meésure. The power of
transfer on the‘facts of this case cannot be said
to have been exercised arbitrarily. In our vieu
the power to trensfer hasfbeen eierciseq by the
respondent for bonafids rgasons.

v

The applicant's complaint that the order of

B transfer-amounts to demotion as he had been

promoted to the higher cadre.earlier but in the

" transfer order he haslbeen transferred to a louwer

poste It is seen that based on the seniority of

the applicant in the Delhi Division the applicant
for | _ '

was considereqlprcmotion as a Ticket Collector in

the grade of Rs, 425-640 and he was held suitable

for 'promotiocn subject to there being no vigilance/

disciplinary proceedings against him and the

Headquarters Office clearing him on the basis of

. Cbnfidential Reports. However, no promotion was,

in fact, effected because he has not been cleared

. \
by the Vigilance. Therefore, so long as there is

no actual promotion and he continueé to be as a

~ Senior Ticket Collector in the grade of Rs, 330560,

his transfer to Lucknouw in the same grade cannot
in any sense be a demotion. The applicant's
contention in this regand:has no merit.

e19/=
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Thé other contention‘relatiﬁg’to hardship
caused by the order of transfer cannot be.accepted
90'1cn9,as the service is a transferasble ome. Every
tranéfer order ngl fesul#Ain some hardship but on
that grcundL the transfqr.cannot be said to be bad
in Lau,
| The furtger contentién that he had not completed
’ five yeare in Delhi is untenable as hehhad, in fact,
. \ ] ~
{ : been in Delhi for more ‘than five years. Even
. otherwise, that rule is nét an absolute one and if
circuma@ances e#ist warra&ting a transfér, thé
~ normal rule of five years;will not stand in the way
’ . of the respondgnt exercising the power of transfer;
We are not in a poéition #o, thersfore, interefere
/‘ with the transfer order péssed in tﬁis case, The

e ' application is, therefore, dismissed.

e

{ o D
/ . 3 ,/'\ ¢ /
e ~ l M(\/ . ;
(BIRBAL NATH) ' (G, RAMANUJAM)
Administrptive Member @ Vice=Chairman

26.6.1987 26.6.1987
INDEX: Yes,
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