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X'DGflENT.

This is an application under Section 19 of the

Administrative Tribunals Act, 1985 filed in January, 1986.

The applicant, Shri Kulbushan Bhatia, -who was employed as a

I

Personal Assistant, Grade II, of the Stenographers' Sub-Cadre of

Indian Foreign Service, Branch "B", Hinistry of External

Affairs and was serving in the Embassy of India in the U.S.A.,

Washington, in 1983, has sought the following reliefs per this

application:-

(l) He had applied for voluntary rGtirement under Rule 48-A

of the Central Civil Services (Pension Rules) on 3,2.1983. Since

the •:cci.^.pt3nce of the notiCB for voluntary ratirement was not
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refussd by the Government, he may be deemed to have retired

voluntarily from service with effect from 2nd flay, 1983, and

(2) The penalty of dismissal from service imposed upon

him vide order dated 29th April, 1985 (Annexure '0') issued by
1

the Director, Ministry of External Affairs, be quashed as the

same is void and illegal, i

2. Facts leading to the instant application are that

the applicant joined the l*linistry of External Affairs as Lower

Division Clerk in November, 1956. He was promoted as a Personal

Assistant in Stenographer Grade 11/ of the Indian Foreign Service

in the year 1962-53. He served the Ministry of External Affairs

at New Delhi and in some other foreign countries. He was posted

in the Embassy of India in the USA at Washington pn 23rd February,

1979, He w.as ordered to be transferred from the Embassy of India,

USA on 15,1.1982, i.e. nearly after normal tenure of three years.

He was relieved from the Embassy on 26.8.1'982 and was granted

leave ex-India upto 2.11,1982;. Since then, he was asked to

proceed to the Embassy of India, Sofia in Bulgaria but he stayed

put in Washington. He was treated on unauthorised absence

since 3.11.1982. The applicant continued to seek deferment of his

!

passages, which were booked oh different-dates from Uashingori.

Vide his note dated February 3,, 1983 (Annexure '3'), the applicant

informed the Administration Section, Embassy of India, Washington,

as fellows:

"Referetjce Memo.,, Wo. 'jJAS/aDPI/661 (30)/78 (from the
Embassy of India, Washington) dated January 18, 1983,
regarding my transfer to Sofia.

Uide your note referred;, to above, I have been asked to leave
Washington for Sofia by February 5, 1983. Since it is a very
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short notice for me ta procaed to Sofia before ssttling my
affairs, i.e. my children uho ara at thei aduancs stage of their
education, I am unable to comply with the above. I have,
tgerefore, no alternative but to reqiiest for voluntary rghirament
from Governmant service under appropriate provisions. It is
mentioned here that! have rendered more than 25 years of
continuous Government service."

The applicant' reiterated his request for voluntary retirement vide

his note (Annexure '•*). ' Unfortunately, a copy sujiplied to the

Tribunal is undated. It reads as fclloujsj-

"Vide my note datsd 3rd February, 1983 (copy enclosed) to the
Embassy of India, U"shington, I requastsd the govarnment for volunt
ry retirement from Governmsnt Service under appropriate provisions.
There is a specific rule that one can ask for voluntary ratirement
if he has rendered more than 20 years of continuous government
service. Since I fulfil this condition, I see no reason why my
lEtirament.is not being accepted, Thera are precedents whars
in similar cases, the retirement from government service has been
accepted. Beside this, thsrs is no such rule or government
directive to its employees that such retirement cannot be
accepted while he is serving abroad.

After completing my nnrmal term of duty in the Embassy of India,
Washington, I was transferred to Sofia (Bulgaria), The
compelling family reasons with two grown-up chilo'rRn who are
getting collage dducation, formed ins to make a request for
voluntary retirement. I was not in a position to leave them
alone here in this country without any proper arrangements for
their stay etc. They had not completed their education and had I
uprooted them at that time, their fut:_:rsj would have been ruined*
(ny boy is receiving education on Computer Science and my
daughter is doing Business Administration),

Since the collegs Rducation in this country is very expansive
and both of my children are receiving collage education,' I had
later on requested the government to consider reviving my
posting to Sofia or alternatively giving me a posting in some
neighbouring mission in order to be able to meet partly
their sducational expenses for the remaining period of thair
education in the United States, I enclose herewith a copy of
my last representation for your psrusal. The Ministry has not
agreed to my request for the posting.

I joined the Ministry of External Affairs, Government of India
in 1956 and hnvs sinca then served it faitnfully,

I request that the voluntary retirement to which I am
entitled for under the rules, be accepted. "

With referanca to fcha note of the applicant dated 3rd February, 1983,

he was informed by the Embassy' of India, Admn, Section,- vide their

f'lemo. No, l/AS/ADM/eSl/sa/TB datejd February 22, 1983 (Annexure 'E')

that the posting of the applicant to Sofia had been cancelled, Hq

was advised to report for duty at Headquarters end then seek
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voluntary retirement. He was also informed that non-compliance

with the Ministry's directives would result in institution

of disciplinary proceedings against>him. It also appears that

the -applicant, vidts his representation of Dune lO'j 1983, withdrew

the notice for voluntary ratirement and by order dated January 11^
by the flinistry of l.A.

1904, he was permitted/to withdraw the same. In f^ay, 1934,

ths applicant again pressed for acceptance of his notice of

Febr-uary 3, 1983 for voluntary retirement and cited the cases of

S/Shri 1,3. Ghai and L,S, Sivaraman, who had, similarly been allowed

to retirs. The applicant was informed by the respondents vide

their letter dated June 19, 1984 (AnneKura l) that Shri Ghai

had givcjn no-.icB of retirement under F,R. 56(K) which was not

'subject to acceptance/refusal by the Appointing Authority®

In Shri Sivaraman's case, he had sorvad valid notice of retirement

on the Appointing Authority and hs retired by default. In the

meanwhile, disciplinary proceedings were institutad against tha

applicant under Rule 14 of the Central Ciuil Services (Classification,

Contrcl & Appeal) Rules, 1965. He was served a memc, in this

regard vide Mo. Q/Uig,/B43/5/83 dated 21.5,1983 (Annexure 3).

The charge mentioned that he was relieved of his duties from ths

Embassy of India on 26th August, 1982 and he continued to be absent

after availaing ex-India leavd for 60 days. In the statement of

imputation, it was stated that tha Government of India had not,

agreed to his request for voluntary retirement and through its

Mission at Washinnton, vide their Memo. No. WAS/ADtl/eei/oO/TS dated

22,2.1983, the applicant was informed that his posting to Sofia

had been cancelled and ha should report for duty at tha Headquarters

and then seek voluntary retirement. Uide his letter dated

November 25, 1984, the applicant accepted the relevant charges

and informed the Director (Establishment), Ministry of External

Affairs as follow'sj

"In response' to MEA letter No.g/yIG/843/5/83 dated
October 25, 1964, receivsd a few days ago, I hereby state
that 1 accept the relevant chatges with the hope and request
tc kindly expedite settlement of my case without further
delay and authorise the issuance of my passport. I hava
already informed the MEA about the urgent need for me to
visit my fathsr who is suffering from incurable cancer.
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Just to express my sense of frustration, I would like to brir
on record that having failed to find any reasonable
argument to the facts stated in my communication dated
September 9, (;ajhich clearly entitle me the grant of
retirement) the Ministry has taken a rather frivolous stand
i.e. 'the notice served by me was not in proper form'.
I might say-, though I know it may mean nothing (now that
I am prepared to accapt whatever charges the Ministry
wishes to level due to my circumstances) that if my
request dt. February 3, 1983 was not a notice for
retirement' then what gave rise to the question of
retirement which has been the subject of all correspundBnce
exchangr.d over the-past two years, Why did the [Ministry
not say at any stage thEojghout this period that I have
not served the necessary notice or sought retirement under
appropriate rule(s) ? Please forgive me if I may say so
th^st this latest excuse is just another illustration of
the fact that the intention of the Hinistry'is only to
harass, penalise and deny the legitimate dues on
untenable pretexts,"

After receipt of this letter, the applicant was dismissed from

. service vide impugned order dated 29th April, 1985,

3. Aaainst the background of essential facts enumerated

above, ws can now examine the rival contentions made through

application and counter-affidavit as well as raised at the bar.

4, It is the case of the applicant that he served a

valid nL'tice of retirement under Rule 4aA of the Central

Civil Services (Pension) Rules, 1972, which reads as under;-
I

"4a-A, Retirement cn completion of 20 years' qualifying
service,

(1) At any time after a Government servant has
Completed twenty years' qualifying service, he may, by
giving notice- of not less than three months in writing
to the appointing authority, retire from service,

(2) The notice of voluntary retireirient given-
under sub-rule (l) shall require acceptance by the
appointing authoritys

Provided that where ths appointing authority
does not refuse to grant the permission'for retirement
before the expiry of the period specifisd in the said'
notice, tl^ retirement shall become effective fr'om the
date of expiry of the said period,

XXXXXXX XXX XXX"

The proviso to sub-rule (2) of this Rule, extracted above,

clearly indicates that where the Appointing Authority does not

refuse to grant the permission for retirement before the expiry

of the period specified in the said noticej the retirement shall

become effective from the date of expiry of the said period.

In their\avermGnts, the respondents have maintained that the
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applicant's note dated 3rd February; 1963, never mentioned any

notice period and^does not specify as to under what provisions^

the notices of voluntary retirement was served and hence,

this note could not be treated as a valid notice in accordance

with the provisions of Rule 48-A of the C.C.S. (Pensicin)Rule3,

It was further averred that it was not addressed to any

authority in the Ministry but was addresssd to the Admn» Secticn^

Embassy of,India in response to a memo, issued by them. It was their

contention'that the note was not a valid notice for rstirement.

The lEarned counsel.for the respondents showed us the message

issued to the Indian Embassy, Washington by the fUnistry of External

Affairs, It is not a classified document and the same is

reproduced belowj

"REFTEL FEBRUARY 4 REGARDING UniUNTARY
RETIREREMT OF K.B, aHATIA, PA(,) HIS POSTING TO SOFIA
CAMCELLED(,) HE SHOULD BE ASKED TO 30IW DUTY AT HEAD
QUARTERS A\0 THEW SEEK UGLUMTARY RET IREMEf/r ( ,) NOW
COMPLIANCE 'uJITH niNI5T:":Y'S DIRECTIVES WOULD RESULT IN
INSTHUTION OF DISCIPLINARY PROCEEDINGS (,)

It is, therefore, clear that the note dated 3.2,1983 seeking

voluntary retirement had been passed on-to the Ministry of External

Affairs at New Delhi and it was considered by the competent

authority and was virtually rejected, Tlemo, No, 'uJAS/ADM/66'1/30/78

ciated February 22, 19B3 (Annexure 'E') is based on this message

from the Ministry of External Affairs.

'.lie find that in the given circumstances of the case,

the note dated 3rd February, 1983 of the applicant for voluntary

retirement was not addressed to the Appointing Authority, yet it'

had reached the Appointing Authority at Delhi and that the reply

from the Embassy vide Memo, dated 22,2,1983 was issued on the

advice of the Ministry of External Affairs, The Memo, had clearly

said that the applicant could seek voluntary retirement Snly from

the Headquarters,• Since the refusal of the Ministry to permit

retirement of the applicant from Washington was conveyed tr the. applican'

within the same month in which he had applied for vcilunt^ry

retirement, the action of the respondents in this regard cannot be

legally challenged and the relief sought for by the applicant on the



1$

basis of the so-called nota seeking voluntary retirement cannot

be granted to him.

5. The next issue to be decided is the imposition of the

penalty of dismissal vide impugned order dated 29th Aprilj, 1985

in pursuance to the disciplinary procgadings insituted against the

applicant in r^-sy, 1983, Vide his letter dated 25.11.1934, the

applicant accepted the relevant charges, but he further requested

settlement of his ease and iasLigncD of his passport so that he could

visit his father who was suffering from cancer. The plea taken

by the respondents through their countEi- as lutjll as at the bar that

the applicant did not want to leave Washington and he had deliberately

got admission for his children knowing u;ell that his tsnurs of three

years was going to expire does appear to be true, particularly when

passages were booked for him and his family at Govcrninent expense

on more than one occasion and he sought their cancellation for one

reason or the other. The respondents had every right to initiate

disciplinary proceedings in case of such an unauthorised absence as

well as for non-compliance of legal orders, Howevsr, it also remains

to bs commonted that the a:p|Dlicant had applied for issue of

ordinary passport ' to j visit :: iMs father who was said to be

suffering from cancer. Denial-of such passport to him did cause him

harassment particularly, when it is now well established in law that

an Indian citizen cannot bs denied his passport unless he has been

given an opportunity to present his case, bJhereas the conduct of the

applicant was certainly blame-iuorthy, the denial'of ordinary

passport to him is questionable, In view of'L the above, we hold

that the impugned order of dismissal from service does .not suffer

from any lagal infirmity. However, in the given facts and circuitistanceJ

of the case, the imposition of the penalty of dismissal under

clause Cix) of Rule 11 of the Central Civil Services (Classification,

Control £; Appeal) Rules appears to be too severe. The applicant

had put in rnDce than 25 years of service and the imposition of th^^

severest .penalty is not fully merited in the circumstances of the case,

iiie hold that the ponishme-nt imposed is not commensurate—'



with the misconduct held proved against the applicant.

Hauing regard to the facts and circu'iist'ances of the cass,

we are of the visu that it will iriEet the ends of justice if

this penalty is reduced to that of compulsory retirement under

clau^G (.yii)of Rule 11 of the CCS -(CCA) Rules, aJg accordingly

direct that the penalty of dismissal imposed by order datsd

29th April, 1985 on the applicant be reduced to that of

compulsory retirement from that very daiis. There uiill be no

order as to costs.

\ , /-

(3IRBAL NATH) (2AHEER HASAN)
Administratiue r^ieinber Uice-Chairman,

hj


