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Order
Per : R. Vijavkumar, Member (A) .

ication has been filed on

I'A"
3

This app
01.08.2017 under Section 19 of the Administrative

Tribunals Act, 1985 seeking the following reliefs:

a This Hon'ble Tribunal may graciously be
bleased to call for the records of the case
from the Respondents and after éxamining the
Same . guash  and . set asids the impugned
transfer order dated 2607, 2017 reverting
the applicant from the post of
Superintendent to the post of Assistant as
well as the order Gatec 27.07. 2015 seeking
to transfer the Applicant from Pune Benches
to Kolkata Bench with all consequential
benefits
. This Hon'ble Tribunal may graciously be

bleased to hold and declare that the
Applicant has been validly promoted to the

POsSt of Superintendent by order 24.07.2013.

Costs of the application be provided

reoer  order .49 this
Lyt dntha nauure and

Hon'ble Tribunal deems
circumstances of the case pe passed.
2 In - this 0B, “tha applicant had challenged

the respondents’ orders of reversion from the post
of Superintendent Eo that ot Assistant and also a
transfer order in the grade of Assistant from Pune
Lo - Kaltkats . Subsequently, the respondents have
filed. a. Feply on 20.07 2018 in which they have

N

Stated that the Proposed transfer has been

(

modified by declaring hig Headquarters st Pune

In the face of the
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modified, the reliefs claimed by the applicant are
accordingly limited to the aspect of reversion of
the applicant from the post of Superintendent
through conduct of a Review DPC.

35 The applicant had commenced service with
the respondents as LDC on 17.07.1982 and was
promoted - to .the post of UDE on 02.07.1993.
Thereafter, he became eligible for promotion as
Head Clerk on completion of five years regular
service but subject  te avallability of wvacancy.
The respondents abolished ¢lght pasts of PHC who
were handling complex duties and getting special
pay and instead created an equal number of posts
of Assistant in the pay scale of Head Clerk in
orders of respondent No. 1 dt. 30.11.2000 (Annexure
A-4) The posts were distributed in four zones
with Mumbai getting four posts of Assistant, Delhi
with two, Calcutta with one and Chennai with one
post.. The applicant and seven others were then
promoted as Assistant in orders of respondents dt.
17.06.2002 (Annexure A-6) according with the zonal
allotment of these posts and on 21.06.2002, Efour
days later (Annexure A-9), two persons at Kolkata
and Bangalore were promoted as Head Clerk. The

person promoted in Kolkata as Assistant was junior

-

#________----lllllllllllllllllllllll
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to his senior at that station who was promoted as

Head Clerk at :Kolkata. Similarly, the person

promocted as Assistant in Mumbai, although senior

to both the persons promoted as Head Clerk at

i these other ccations was clearly not located
lkata or at Bangalore. No objections,
if any, have been averred or placed on record by
dpplicants. The applicant was at S.No. 29 in the
Seniority List of yDpC as on 01.02.2002(Annexure R-
1) and was well below the two pPersons promoted as
Head Clerk. No contentions are raised to this
list even now. This observation is relevant in

t the applicant Suggests that he

it

1~

il

the context

O

Was cofipelled %o bake ithe promotion as Assistant
whereas respondents have arqued that he had made a
voluntary Ooption for being promoted as Assistant
to take advantage of the available vacancies

pending the availability of future vacancies of

Head Clerk.

Considered for Lhe. postss of Head Clerks at their

locations at Kolkata ang Mumba i Lespectively and

came to be Promcted on 05.01.2004. Further posts

: became available only on 01.06.2005 when the

o~

D ——
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lmmedlate jJunior of the dpplicant at Mumbai was
promoted as Head Clerk. The applicant has not

st

ct
V1]

ted if he %Had  filed 4 Protest against this
promotion to his junior at that stage to this post
drawing an equivalent Pay Scale and grade pay
which the dpplicant ' had already obtained by
becoming an Assistant as early as 2002. Perusal
of the pleadings filed by the applicant show that

the respondents at Mumbai Office  formulated a

proposal for merging certain posts of
Superintendent, Office Superintendent, Senior
Accountant, Head Clerk, Assistant and UDC and

established a reasonable channel of promotion in
their ‘letter ot 02.08.2005 (Annexure A-8). This
proposal contemplated merging the posts of Office
Superintendent and Senior Accountant as also of
Head Clerks and Assistants so as to create four
levels of Secretariat cadre and the proposals
intended that adequate promotional avenues could
be created in this manner. Theréafter,
correspondence ensued with the Government of India
and - in letter. dt.  20.06.2007, as a response to
of the Ministry, revised draft Recruitment
Rules for various posts were proposed for

consideration. Meanwhile, it 1is seen that the

#_______---IIllllIIll...l..ll...llllllllll
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office prepared a seniority list of Head Clerks of.

03 [Annexure R-3A] and one

(o)

the TTRAT as en fl.05. 3
of Assistants for the same date(page 139 to 141)
and then separate seniority lists. of Head Clerks

and for Assistants -as on 01.02.2005 which was

August 2005 and further, another 576 combining
Head Clerks and Assistants as on
01.01.2006 (Annexure Brordpg. IBT -6 939) . The
seniority - list Prepared -on 01.01.2006  is at
complete variance with the seniority lists of 2003
and of 2005 and now includes the applicant and the
other Assistants, totalling six persons who are
interspersed between and have gained seniority
Ovezr “the - Head “Clavks Promoted “in - 2002, 2004 &
2005 However, the Assistants have been marked
with an asterisk against their names and it ig
Seen that whereas the two Head Clerks promoteqd in
2002 . were - at S:log. 03t ¢ 27 sand - the two
Assistants, who had reverted and got promoted in
2004 were at S:Nes, 33 ¢ 34, the rest who remaineqd

ds Assistants wWere now at S.Nos., 22, 24, 25, 76

W el The tespondents have Challengeqd the

©Xlstence of this Seniority 1list. It #88 also

clear from the papers Produced that

D—

the applicants
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have not shown whether this Seniority list was
ever communicated to the affected parties and

whether any protests were made because it is

evident on the f

V)

ce of the record that the persons
promoted as Head Clerks earlier had been
downgraded by virtue of this seniority list. We
do not enter into the allegation of abuse of
access that the respondents LlEge  against the
applicant since that is not within the domain of
this examination. In -any cédse, after the 8ixth
Central Pay Commission recommendations (w.e.f.
01.01.2006) were accepted in 2008, the posts of
Office Superintendent, Head Clerk and Assistant
all obtained the same Pay Scale of PB-II + Grade
Pay of Rs. 4200/- although the Office
Superintendent was in a higher scale previous to
the Sixth Pay Commission.

5. Subsequent to this, a DPC appears to have
been conducted in 2008, -interalia, for the post of
Office Superintendent and all the Assistants
including . thes gpplicant ‘“found plage  ‘in “the
extended panel which was prepared based on zone of
consideration of sixteen(1l6) persons that
evidently referred to this seniority list of the

yvear 2806. None of the Assistants including the

B |
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applicant obtained promotion at that point of time”
lthough they were considered fit so also the two
Head Clerks prcmoted in 2002, one of whom later

ve been promoted from the extended

n

dppears to h
panel since the Assistant who had been shown as
senior to him had since retired. Another DPC was
held in the year 2010 for wvacancies of the year
2009 & 2010 and in this DPC, three Assistants were
identified for promotiocn as Office Superintendent
and after excluding the second Head Clerk promoted
in 2002 who was placed in the extended panel, the
remaining two Assistants also found place in the
extended panel. Subsequently, in orders dt.
24.07.2012(Annexrue A=12}); four Assistants
including the applicant were promoted with
immediate effect from the post of -Office
Superintendent/Assistant as Superintendent on
regular basis, Lt “dis - neteqd that even at this
stage, no final approval for merger of posts X
for amendment of Recruitment Rules had emerged in
the Government. However, after inquiring of a
Complaint Teceived by Téspondents, Orders for

review were Passed and then on 05.07.2017, a

review DPpPC wWas held for the Dpc €arlier held on

18920 July,
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ordered on 24.07.2012 and this DPC recommended and
consequent orders were passed for the applicant
and three of his seniors in the Assistant cadre
wno had since retired and who had also been
promoted as Superintendent, to be reverted to

their substantive posts, in impugned orders dt.

26.,07.201%.
5. Heard learned counsel for the applicant

and respondents at length. The arguments of
applicant «rest. on -the factwal -elements of this
case as set out in various documents from 2002
onwards until 24.07.2012 when the applicant was
promoted on regular basis to the post of
Superintendent and the impugned reversion orders
of 26.07.2017 which followed on the basis of a
review DPC.

T The applicant has argued that it was the
respondents who had created the posts of Assistant
in 2002 and had not included this post in the
feeder cadre for the post of Office Superintendent
and Superintendent. Further, 3k was the
respondents who promoted the applicant to the post
of Assistant although he did not seek or apply for
promotion. He submits that two of his seniors in

the grade of UDC had later declined promotion and

4________::.----Illllllllllllllllll.lllllllll
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after losing- their sendority” in the grade of UBC,

were subsequently granted promotion to the pest of

'O

Head 'Clerk - from 2003 They -had. to  bear the
financial consequences of such refusal and delayed
promotion and this would have been the consequence
for any employee including the applicant, if they
had refused promotion to the post - of Assistant.
Thereafter, he claims that the respondents always
Lreated the post of Assistant on par with Head
Clerk and issued combined Seflority Tist for as
long as 15 years and cannot now change stance and
i argue that the post of Assistant is not a feeder
category for promotion to Office Superintendent or
Superintendent. He also argues that he has been
enjoying the post of Superintendent from
24072012 wirkil] impugned orders dated 26.07.2017
fox five years and cannot be reverted
unceremoniously.
8. On the aspect of two Persons, who were
promoted as Assistant on 01.07.2002 and getting
reverted as UDC on 02.01.2004 and thereafter being
promoted as Head Clerk on 05.01.2004, the
applicant explains in rejoinder that these two
Pe€rsons exploited the opportunity available at the

Kolkata and Amritsar Benches. Smt

D ——

Tarafdar was
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promoted as Assistant on 17.06.2002 and when one
vacancy of Head Clerk was created at Kolkata in
2003, she reverted and was immediately promoted as
Head Clerk. In 8hri R C. laksnpal's cass; he
accepted promotion to the post of Assistant by
transfer from Amritsar to Delhi and when one post
of Head Clerk was created at Amritsar in 2003, he
opted for reversion and immediate promotion
despite the fact, he alleges, that three other
seniors to Shri R C Lakanpal who had been promoted
a8 Dhssistant were not given ‘such an option of
reversion and promotion. He admits that Shri R €
Lakanpal encashed the opportunity of a wvacancy of
Head Clerk at Amritsar. He also claims that when
a vacancy arose at Mumbai in 2005, he, along with
one Smt. Menon, had requested the Deputy Registrar
orally for consideration of reversion-cum-
promotion but was refused. He contends that the
respondents had not made timely amendments in the
Recruitment Rules and he cannot be punished for
their mista?es. He denies any mischief or
manipulation on his part.

9 Learned counsel for the applicant also

referred to the subsequent orders of the

respondents merging the posts of Head Clerk along

—
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with Bssistant SEthat’ wes held by the applicant
prigor to his peomotien to  the post o©f ©Offiée
Superintendent without any change in pay scale and

F.No. A-60011(1)/19/2015-

0]

grade ©pay in order
Admn.IIT (L) dt. 26.07.2017 (Annexure A-19). These
orders were given immediate effect and in later
orders dt. 06.02.2019, the merger was given effect
from 01.01.2006 which is the date of the Sixth Pay
Commission which had recommended the same pay
scale for all the three posts. These later orders
of 06.02.2019 were also made subject  to “the
condition that merger  will not Create any
administrative difficulty or any demand for higher
scale. The learned counsel for applicant submits
in an additional affidavit filed on 23:02.20159 by
reference to the orders for mefger of posts and
argues that the applicant had completed six years
of regular service in the merged post of Office
Superintendent-ﬂead Clerk~Assistant
therefore, was-celigible ¢
OL.01.2012 which is Prior to the date on which he
Was promoted on 24

“B7.2012 Dy the Original DPC.,

i EiriE On should pe allowed and

relief » ; ;
iefs grante O¥  quashing the Orders of

LTeversion,

IIIIIIII.l.......IIIIIl--————f
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10 ; In reply, the respondents have argued that

since there was no immediately available vacancy
in the post of Head Clerk where the applicant
could be promoted from the post of UDC in the year
2002, he had opted for promotion as Assistant and
it is noted that he is the Jjunior most of the
eight persons so promoted as Assistant. They
refer to the two cases in Kolkata and Amritsar who
had opted for reversign &as UDC on 02.01.2004 and
subsequent promotion 1in situ as Head Clerk on
05.01.2004 and emphasized that the applicant was
fully aware of these matters but did not opt for
reversion and the subsequent promotion. They also
stress that the applicant could have been promoted
when the wvacancy of Head Clerk arose on 01.06.2005
and when the immediate Jjunior of the applicant
came to be promoted but the applicant evidently
took a conscious decision to continue as Assistant
to which he had already been promoted on
17.06.2002 itself and despite being aware that the
Assistant was not a feeder cadre for the post of
Office Superintendent/Superintendent. They submit
that the applicant was illegally and de hors the
Rules promoted to the post of Superintendent on

24.07.2012 since the post of Assistant is not in

T T




14 0A No. 473/2017

: the feeder cadre for promotion. With regard to
the post of Assistant, they refer to the letter
number F74-Ad (AT) /2003 dE; 05.05.2003 (Annexure
A-5) which directed Eilling  up: 6f Ehe posts on
seniority-cum-merit basis but never stated that ¥t
was:. &  Supervisory post  which could be compared
with . that of Head Clerk. They argue with
reference to the submissions in o0a, especially
Para . 4.4, that the applicant was fully aware of
the delay in amending the Recruitment Rules and
the processes being gone through but also argue

that. - thHe appli

O

ant never made any representation
to highlight this status of the Assistants and
bring the matter Lo the notice of the various DPCs
in which, they allege that he was involved in
bPreparing proposals for promotion. They submit
that . the seniority list alleged to have been
issued on 01.01.2006(Annexure BR=3) b5 not
authenticated by any responsible officer and lists
have been Prepared by the applicant himself for
i Placing before the DPC since he was himself the

dealing Assistant and this list digd not conform to

the provisions of Recruitment Rules. This fact is

alse: - not brought to the - horise: af the various

DPCs. They also point oyt that not only the

D —
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applicant but other persons who had been promoted
from the post of Assistant had also been reverted
and there was no discriminatory treatment.

Lk, In sur-rejoinder filed by the respondents,
the respondents emphasized that the applicant's
claim that he had gone along with another
Assistant, Smt.. N K Menon, and discussed
reversion-cum-promotion with the Deputy Registrar
at Mumbai and further, that the Deputy Registrar
gave them some assurances, is not supported by any
evidence and 1s entirely baseless considering that
any such view would be quite against the legal
position o©f Recruitment Rules. Further, they
submit, this also shows that the Applicant was
very much aware of the legal position and the fact
that the Assistant was not a pest in the feeder
cadre for promotion. With regard to the position
having altered subsequent to merger of posts
ordered w.e.f. 01.01.2006, the respondents have
filed an additional affidavit in which they argue
that although the posts of Office Superintendent,

istant I b=k
Head Clerk and Assistant have been merged w.e

01.01.2006, there has been DO change in the

Recruitment Rules which still need to be modified.

rurther, the order dated 08.02.2019 itself states

B |
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that the salid- order should “not cause any
administrative difficulties. In" the present case,
the applicant and certain others were promoted
from the post of Assistant to that of
Superintendent without reference to the
Recruitment Rules, and therefore, cannot be
sustained.

12, Learned counsel for the respondents refers
to his pleadings and argues that the issue of
manipulation of Seniority List and the Agenda for
DPC proceedings including the Support given to the
DPCs ‘held after 2008 came to light upon recaipt of
@ written complaint from @ UDC in 2014 who had
subsequently been promoted - as Office
Superintendent ang it was discovered that  the
complaint Was correct .and therefore, the
respondents had initiated action for a reviseqd DPC
which had thepn fed ‘to the impugned Oorders. He
conceded that the Chree posts had now been merged
WeR ol 0L 01.9006 b these were sti]j subject tgq
the condition “Ehat the Meérger cannot Create any

administratis lifficult
a nistrative difficulty. Therefore, the

applicant could have been entitleg for hes

bromotion only in hisg turn and not ip the manner

t] i
-fAat had bean done angd therefore,

-

the conduct of
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revised DPC was very much in order.

13, The learned counsels have been heard and
sifice  the matter is entirely based on facts
residing in documents and all these papers have
been contained in the pleadings placed before us,
these have been accordingly caréfully perused for
passing orders.

14. The applicant claims that the respondents
are responsible for promoting him as an Assistant
in the year 2002. However, an option came up in
the . year 2004 dbsslf ~dlthough af - different
stations of Amritsar and Kolkata for Assistants
who opt for reversion and then get immediately
promoted as Head Clerk. Two of the applicant's
senigr: in the cadre of “Assistant = took this
opportunity and the applicant has not stated if
any objections were ever raised to their movement
i ‘this manmer through the cadre. In his case,

heir comparison does not help since both were

lan

senior to the applicant. However, the - fact that

such reversion and promotions where possible and

was evidently in the mnotice of the applicant

suggests that in the ayear 2005, he could have

axerciseda Such an opEion and demanded equal

treatment by a formal application. It appears

__—_
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from the relation of the facts by the applicant
that no such application was made in writing nor

does it appear that the applicant raised any

the vyear 2005. Therefore the actions of the
applicant belie his claim that he was involuntary
promoted by the respondents and that he retained
the post of Assistant only by compulsion and could
not exercise the option of reversion-cum-promotion
which he himself submits was available. As
respondents also point out, even assuming that the
applicant was not in-charge of administrative
positions subject in the Tribunal, it appears to
be quite evident that he was aware of the legal
P@sition of Recruitment Rules T regard to the
disabilities attached to the post of Assistant.

15. Coming to the seniority 1list alleged to
have been issued on 01.01.200s, we have noted
Previously that the Assistants appear to have
regained theijir Séniority despite the fact that
Certain others had been Promoted as Heaqg Clerk
from the post GESHDC i the Period prior tq
01.01.2008 and to which the applicants had not

falised any  objections NOo evidence hag been let

il to show that Seéniority Iist

—

was ever Publisheq
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and objections have been invited thereby since
this seniority 1list is eritical for consideration
for promotion™ to the then post of QOffice
Superintendent and of Superintendent. The said
seniority list is also in error considering that
i1t cannot include Assistants in the seniority list
along with Head Clerks when the Recruitment Rules
deny the opportunity for Assistants to be included
in the feeder cadre for promotion. 1In the face of
the obvious discrepancies in the list and the fact
that 1list is contradictory to the Recruitment
Rules, this seniority list, alleged to have issued
on--01.01.2006, cannot be on legal and reasonable
basis for any decisions of subsequent DPCs and
when it is lacking in basis, it must be guashed
and is accordingly quashed without going into the
circumstances under which it has been issued.

16. In consequence, therefore, all promotions
asiHead Clerk - prier to 01.01.2006 will cConrer on
such promotees, precedence over any Assistants who
cadld claimisto i be  in - an eguivalent ' cadre
consequent on merger of Assistants and Head Clerks

with the post of Office Superintendent, however

re-designated. In such an event, the applicant

' i tu rank
who are Assistants will naturally take lower

4—________::----llllllIlIIlllllllllllllllllllllllllllll
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compared to those who have already been promoted
as Head Clerk on 01.01.2006.

i i f The orders of the respondents issued on
06.02.2019 merging the posts of Head Clerk and
Assistants with that of Office Superintendent with
effect from (1.01.2008 Has been made subject to
the condition that the merger will not create any
administrative difficulty or any demand for higher
] scale. Without such a condition, the ranking of
officials as on 01.01.2006 should be the basis for
all subsequent actions. However, that does not

any decisions of DPCs that

h

the correction o

o
(]

a
have been taken de hors the Recruitment Rules and
by reference to an incorrect SEnIority s iEat. In
the circumstances, the DPCs- held for the years
2008 (in 2008) and for the years 2009 and 2010 (in
2010) will need to be corrected in case any of the
six Assistants  who remained in that position
including retired beérsons such as Shri Pawar had
Secured any promotion in preference to those who
were genuinely eligible as Per corrected seniority
list that should be Prepared as on 01..01:2006 .
Therefore, the respondents shall IT'€-examine the
decisions of these two DPCs to consider if any

review i G Voland -3
W18 nNecessary and 1E98,  Tevie DPCs “8hal]

IIIIIIIIIIIIIIIIlI.llllllllllIIIIIIIIIII----::—————————
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necessarily have to be conducted. With regard to
DPC of 24.07.2012 (Annexure A-12), the respondents
have already conducted review DPC and passed the
impugned orders.

18, Ihe ‘reliefs «claimed - in +this O&F are
evidently without any legal Basgis. While
dismissing this OA as devoid of merits and after:
quashing the seniority list of 01.01.2008,
respondents are directed as above to carry out the
aforesaid corrections including conduct of Review
DPCs within four months of receipt of these
orders. Interim orders already granted are

withdrawn with immediate effect. Parties may bear

their respective costs.

(R. Vijay}otiﬁlar)
Member (A)

(Ravinder Kaur)
Member (J)
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