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Mr. P.N. Sharma, CounselFor the Respondents
f

O R D E R

Per i?r. Nandtta Chatterjee, Administrative Member:

The applicant has come up in the second stage litigation under

Section 19 of the Administrative Tribunals Act, 1985 praying for the W

following relief in the instant Original Application:

An order directing the respondents- to rescind, revoke or cancel the 
purported show cause notice dated 13.12.2016 (being made Annexure A-6) and 
the impugned order of termination dated 20.1.2017. (being made Annexure A-8), 
issued by the respondent; ^spufd' further directing them to allow the 
applicant to continuechis service WFd^ofpay-all idonsequential benefits arising 
thereto. , €\ ^

A, '%■s*. tMX&smmmr*
t \ | / .

■A^d to pass su'Cn-other obfurther order or orders as Your .-Lordships may

- tn5JU,C,,|sS2ipK5a|«i«. injsupport

theifj respective claimMi|^ittenm^te| ariguments have been Tiled by Ld. 
Couhsel for the applieaqt^S^^J | 1^?? :̂ ’ ;i

The submissions *6% the applicant, as' made ^through Mis Ld.
/ J ^ r" 'v ^

1 :

“(i)

(iii) •■i

Vs

t'-Tu *
' ■? '

V r’/3.
W / /

5.*

Counsel, :is tfiat/i-hv response to a notification dated..^S.^.SO 13, the
^ ■ . .f-1.' . ;k'' jv ■

applicant was selected ' asf a '^ramin; |pak 'Seval<r" ancr provisionally 

appointed as a 'G-ramin’iDakwKS1^ahJ>kMailF"Carrierf;r‘vide orders dated -
. rt>•?

i

14.08.2013'and, thereafter,'upon^acGept-ahce of.the terms and conditions 

therein he had joined his duties on 02.09.2013.

The applicant was continuing in the said post when he was served 

with a notice of termination on 17.5.2016, which he challenged in O.A. 

No. 772 of 2016. The Tribunal set aside the order of termination dated

17.5.2016 but left it open to the respondents to proceed to disengage the 

applicants by adopting the procedure prescribed under the Gramin Dak 

Sevak (Conduct & Engagement) Rules, 2011. While issuing its orders,
Lx *

* :•* >-
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the Tribunal made it clear that it had not entered into the merits of the

case and had only discussed the legal aspects of the matter in holding 

that no notice or opportunity have been afforded to the applicant prior to 

termination of his engagement vide letter dated 17.5.2016.

That, thereafter,' the respondent authorities issued a show-cause 

dated 13.12.2016 to the applicant in which the applicant was allowed to 

submit his representation to the Sr. Superintendent of Post Offices, 

Jalpaiguri Division, respondent No. 3, within a period of 15 days from 

the date of receipt of such^notfcel Wat}, thereafter the applicant preferred
.i'V * ^ ■’

> *' • ■ ;*'T'

a representation dated 3.1.2017 but the respondent^authbrities issued 

an order ;dated^20.1.201 J|yide w|iich an 6rpEj|iof termination was issued 

under Rule ,8(2) of Engage|ent| Rules,
2011 Aofeordingly,|femgi^g^|||^^Ucan&1as apjfgached 

Tribunate* ■ -i

| TT^PpKcant^s^v^^jlAt^afe^thgToUpwing ^ound8 in 

support of his claim:- J | | 1. \ ^ }:

i,

fhei^pGabiliygf^ulf^a
'# if J tiW* a3* 4 ' ’#1

v(ConduGt,fj:& Engagement) Rules, SOld is not ■applicable to the 

applicant as-he has already.^cpmplfeted three years of .service.

the Gramin Dak ^.Sevak(a) That•v

t:

\ ■:r
vr f r Si • .ft

(b)That^the sfr©,w cause notice dafeh 13.12^2016^6 the applicant 

reveals thatuthere w6re ^departmental rl;lapses for which the 

applicant could never have been held responsible.

(c) That, as no departmental enquiry was initiated in the case of the

applicant, the termination order suffers from patent irregularity.

In support, the Ld. Counsel for the applicant would advance the 

following judicial decisions, as under:-

(i) Lalan Kumar v. Union of India & ors. WP (S) No. 874 of

2014;

*
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(ii) Ashish M. Anjankar v. Director, Postal Services & ors-, 

2010 (1}(CAT| AISLJ 196.

The respondents have controverted the claim of the applicant in 

their written statement as well as through a memo filed on 18.2.2019 in 

response, to the directions of the Tribunal. The principal arguments of the 

respondents are as follows:-

That, in response to a notification dated 28.6.2013, the

4.

(i)

applicant was selected and a provisional selection/appointment
t t’*”* |

letter was issued^n tl\.08Y§t)l!3ian^ that the . applicant joined 

thereafter. ©% verification of the recruitment ^process, however,

certain irregularitiestcametito tight andtthereafter hisijerigagement 

was terminated .on T74S.2016 un'Ser^jraminiDak Sevafi:‘-(CoAduct 8s
*'*’ \ »• jj $ jr! ft f-i.

Engagement) |Rule.^2PtM|| ^p^setting^|:aside of ^ the said 

tenmination <fe!‘T5wEa^|^ferOvA’.*N|. 772 oLaOldt the
' ‘r- ^ - :
' applicant was^ssued^ sho^r^use^ridtice blithe failed to respond
, / /i i\\\ "v\$r
itdttlfe same wilhif^ a/time| limit^sel^for this purppse. That,
\ ’• / | \ \ ^ ~ f
Ithereafter, JOie^bmp^tefifeter^ipQnd’Snt' auffiorit^ terminated the 
\ / .. ■' ‘,'- 
engagement^’of Hhe/applicant on 20'!u.20i7 nahd^that .he was

\ ''v
accordingly, relieved, on “25v.l..20 l?Z«(aft%rnoon).

. ■?.

* X ' ■ ’ t • 'T t ’ ^
That, the‘’*applicant’s engagement was .irregular in nature and

the deserving-- candidate;'“••in:a*tentics of merit, was deprived of 

appointment.
<

The respondents would advance the ratio in State of Bihar & ors. 

v. Chandreshwar Pathak, Civil Appeal No. 7392 of 2014 and that in

•7>,. fi

y,r f

(ii)

Yogesh Mahajan v. Prof. R.C. Deka, Director, All India Institute of

Medical Sciences, 2018 (1) Supreme 574, in support.

The primary issue to be decided herein is whether the respondents5.

had followed the procedure as laid down in Gramin Dak Sevak (Conduct
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& Engagement) Rules, 2011 in terminating the engagement , of the 

applicant.

6.1. At the outset, we record the provisional engagement/appointment 

order of the applicant dated 14.8.2013 (Annexure A-3 to the O.A.) as

under:

“ Department of Post, India
O/o the Sub-Divisional Inspector of Post Offices,

Doars Sub-Division, Mai - 735 221.

Memo No:- A1 /Rectt/Lataguri SO Dated at Jalpaiguri the 14.08.2013

Pending verification of character and antecedents of the candidate for the post 
of Gramin Dak Sevak Mailr(G'arrierf0^hataguriJS.OShrrPntam Biswas, S/o-Sri 
Hitendra Chandra^BiWas^ South Colohy'JWPq^Mai, District -Jalpaiguri, is 
hereby provisionally 'appointed as Gramin Dak Sevak- Mail Carrier in the scale 
of pay .{TRCA)|Rs»3,635-65-5585 + ..admissible D.A. or assramenddd & circulatedv ^rnv. u,:2. :,Sn Pntam Biswas should clearly understand that his employment as 
GramiprDak Sevak^ailHCarrier^shall fbein the’nature of contract liable to be 
terminated by him'iohgby tfee uhd^rsighetf by^hotifyihg the order^m writing and

by the- Gramhi Dak
. .« Sevak^fConduct S&^EhgagemehthRuresf^PrM^as. amended from tirhe.-to time.

% m\1I also fSa^Jpti^^pBg£i8nbrs|racter and antecflents3. fr«r*It is8:

!, “...... i£lZ£J VVk .,,u <...“Jlf these conditions fb4ref' Acceptable ^V1 to /Kim/her, he/-she should 
communicate his acOeptanceiin the enclose'd,proforma (ACKNOWLEDGEMENT).

""" '^1,4 if f K.
th

-•t

^Sub Divisional .Inspector of PosKOffices 
i“ '“'fJ - , Doars^Sub-Divn J

■■h" / f
The Relevant provision ^Wh-iGh-^redlfires. -.to .be highlighted is as

%, *V y- ■;*. 1 . ' .?*■'*

follows:- 1 hy hii- ^

% I \t r
J X".4;.i

f t
V.

•'•4,*•

.*

r-■»v.

“Sri Pritam Biswas^should demly“uhd’erstand. that.his employment as Gramin 
Dak Sevak Mail Carriebshall.be in the nature.of••Contract liable to.fee terminated 
by him or by the undersigned Ky'moHfying the order in writing and that his/her 
conduct and service shall also be governed by the Gramin Dak Sevak (Conduct 
& Engagement) Rules, 2011 as amended from time to time. ”

6.2. Upon the setting aside of the termination order in the first stage of

litigation, the respondents were given liberty to disengage the applicant

by adopting the procedure prescribed under Gramin Dak Sevak (Conduct

& Engagement) Rules, 2011, and, accordingly, the respondents issued 

the applicant a show-cause notice-pn 13.12.2016 noting a number of

irregularities which had occurred in the said engagement process.
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1-

The particular irregularities which would relate to the applicant>■

L_y
v* although admittedly not committed by him are as follows:-

That, the vacancy notifications were not dispatched through(i)

Registered post and no proof of dispatch or delivery of such

notifications were kept on record, implying thereby that the

transparency in inviting applications from eligible candidates 

other than those who responded to the process was vitiated

and that the knowledge of such vacancy notification was
, , Tj**i %. £^,.,1: ’-1.

restricted only to ^ew bandidat'es..4: ^

(ii) The dertiils- of the applications received .were 'not recorded

-•

v-

limplying that^e'ap^Uc^ti^tas-fe^iyed^ may not have been
J^hridered^eteliok | f //% ' \

l(iii) i^owherJpasJheNisIleofeln^feria ph^tite candidates brbught

i (ilj /There was 'fep^vidence lasllo^lvhethef the applications

Thfet/one^Tanfe Majumdar haifc scored^ Vl!|50 mhrks in
v ^ - r f

■Y

itJ:
:
t :-i

A•irwere
*■

iil4
/

i

‘! matriculation.agai'ri:st^39^5.Q«rmarks'.attained(i-by the applicant
\ \ r?>-v '...  jr

yehrSmt.'Majumdar was deprived of appointment.

The CounseP-'hfpr the'^ ^respondents • :wouid also refer to
.. A.'** *Chandreshwar Pathak (supra) 'in which the appeal of the government

.r-

allowed on the ground that the respondent’s entry into service itselfwas

was illegal. The HonTile Court held that the petitioner/government did 

make out a case that there was no reason for interference with the orders

• -.i.

of termination of an illegal appointment.. ..
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In Sfc. Sahim v. State of WB, 2006 (6) SLR 820 it was held that

where the initial appointment is illegal, the illegality continues and the 

mere length of such illegality cannot confer any right to appointment.

An appointment presupposes that the relationship between an 

employer and an employee was validly brought into existence and that 

the condition precedent for termination is a legal and valid appointment. 

When the appointment itself is illegal and void, it is non est.

Ld. Counsel for the applicant would vociferously argue that Rule 8 

of' said rules was hot npplfcafcll Ife applicant. The Rule states as 

fellows:- ^ \

6.3.

i .
H,

i' r
, i' f. |1

ination oflEhgag;?■Te® •8 10k
""'’nnore than . 

bftliable
|:8.(lk The engagfeent^of%ev^civlharfliasi’hbt'already render^fSr 
fthSl5fears’ conl|^s^S^f^S^9f£fiSfe||agemenAKai

tvstb-the Sevalc;^
*yen either byJ’th'e Seyak to

th#RSfcniiting JBWagSWii»»llll'l«llll

I to%he^ amount of ^Sic TiSie ,fee&teS,, dqntinuity Allowance pfe^Delrness 
lAllowance as admissibl‘eSb'Cthefperii)d Sf tbAlhotice at. the same rates atfwhich 
%e was dra^n^th”^^mSffii;|fefe||efor^lSfi€!,termlfrSifeitof his servic^ or, as 
the case may be'/Tof -thefeeriod by^^feicH such notice^falls short of one month.

' S^'#}NOTE:- wfeere t^’inteni^fteffect of such^terminatidn^has .tj) 
shouiihe mentioned that one rndntK!’s rTime Related Continuity . Allowance plus 
DearnessvAllowance asrfadmi$sil51e«.-is beirigiiferttitted^fe the;f:Sevak in lieu of 
notice of oh^monfeithrough money^ordeh” ' ^

Admittedly, as indicated m the list of dates m the Original

•T I

<&%
■■■■*

-f
#

be immediate, it

....

Application, the advertisement was issued on 28.6.2013 and the

applicant having received his engagement letter on 14.8.2013 reportedly

joined on 2.9.2013. Hence, he would have rendered three years’

continuous service as on a date subsequent to 1.9.2016. As the

applicant, however, was terminated on 17.5.2016, he had been

terminated prior to completion of three years’ continuous service. Even if

. ^
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the applicant who reinstated after the Tribunal issued orders on 

2.9.2016 in O.A. 772/2016, he could not have rendered three years' 

continuous service till his final termination dated 20.01.2017. This being 

undisputed factual detail, the applicant has not been able to establish 

that he had rendered three years' continuous service from the date of her 

engagement and that Rule 8(1) of 2011 Rules does not apply to him.

6.4. The Tribunal had set aside the earlier order of termination on the

an

ground that no show cause notice was issued to the applicant enabling
-31 A

him to react to the p^qp'^s^c^tirShdtfon^l^ respondent authorities
^ " u'”1' i | .p;

thereafter issued ‘show-cause notice, waited ioLfhe’ response, and,
b1" - . fv- \

not having retMfe any^|^|iii|:ti^ period from

receipfof ^te, 8(2f;of tl\c 2011

Rules. 4,' Q 4 ..

'D'G" da“119“ 

Ju,f l5» ■*was ** ed
Ageit tlgSer nomen^^eu\de%^e 8, the i|sor|s for 

termination *

6.5 A%, the ©DSus i?bt. a^feivil servant, the Rules^f 26^ 1 Ihave not been
■*. ■£" ,.r -s>> "%t" % \ “t.; ,.f <?>'

b .•■v. ■’

*-

*
Is:
I$

^ .i?
S J

framed under Bxticl^ 309 df^the^^onstitution of* India an# the GDS
"''"4^ ' * ‘-Lj, ■ S ^ '■ ’”i 1 ' . ■ yfjt'

(Conduct & Eiigagement) feules^ mfeiiBasidally‘adminfstrati^e instructions 

to regulate the functioning orPs§taIiKServi;c? by an^tffEsourcing method by

X'k "S. ..’V■>,

V ii?

engaging non-civil servants. It was therefore held by Honhle Apex Court.

in Union of India and others vs. Bikash Kuanar (2006) SCO (L6&S)

1937 that the rules for engagement of EDA (the previous nomenclature 

to GDS) is not governed by any statute but by departmental instructions.

It is also a fact that when the applicant had accepted her

engagement order dated 14.08.2013 he was bound by paragraph 2 of the
•*'V
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same, which had laid down that he was contracted into a service which 

was liable to be terminated under the Rules of 2011.

This Tribunal, in its earlier round of litigation had discussed the6.5.

scope of applicability of Rule 4 to the applicant and had observed as

follows:-

“.....The power under Rule 4 of the superior authority to invoke the jurisdiction
of examining the record is very wide. The only rider for exercising such power 
before reaching to the conclusion and before passing any order, is that he shall 
give opportunity of being heard to the affected person or who may be aggrieved 
by the outcome of the examination of record. Therefore, this rule prescribes that 
even without resorting to the p|pceduije, of^Rule 10' the^superior authority may 
examine the .case of repr|n&i|n^an;| ih caseji^ loiind some illegality or 
irregularity; may seaside* me^appointmeht orldirect the recruiting authority to 
terminate7' the’liengagement. But that cannot^'be fiptie without giving an 
opportunity ofSjeing heard.” ... '* Y

This TriMal whi^fe|di|at|g|D.ijk^72 of 20^fil^d by the 

applicant, /hSi also ^ai^h^y4e|s|bpf ^ tl®procedi!lfepre|cribed
r *■’ rn il ' \

under RufetlO of thiftaid^ml&s«ffilM4ibfer.y;e.dsrf||follows:-S^ |

| “11lf|Admittedijfrthes#^^^i^SqeSu*^pe^ibed underlie ll has 

I notWbeen adoptedfcj;6^nquiry^wa,l; fepAdlfete^lb^^suing any notice the 
| applib'ant. Rule 9 ^pre^i^'s Jie|poWe^.of\^mQffi from engagement Idiich 
|j shajl^not be a disq^SfecadSn ifor|fut|ire^empfe5nnent. The pre'sent^ omer of 
^termination of engagementinf the ^)pli|ant|may fall within that parameter, of 
flule 9(v). If been adopjed, the
order of terminatidnwof^engagemlnt^'cSinot be^ passed?;by “the authority as a .sy,^) /18. ThAresp'qndent’s^Gasf is that the applicants had^noUbeen nhnished as 

pukishnJent has been aw^dLed4n4erm#of Rule 9 by Recmitingmuthority. In
pursuance ofthe powe&bonfe^ed upon .thetsuperior authority/and under his. 
direction %he Recruiting ^AiftSt;iiy"|acted\ and prcysj^lded disengage the 
applicant. The;, case W^the respondents is also that^as the^applicants have not 
completed 3 years condnuous^seryice,.^therefore heF engagement can be 
terminated in vieW%R^ule 8 without assigning3.any^eason. Therefore, there is 
no illegality in passing tfie^order^or^disqngagerfieht.

19. The scope of Rule 4, 8 and 10 is necessary to be looked into. Rule 8 no 
doubt gives power to recruiting authority to disengage the -<SDS in case he has 
not completed 3 years continuous service from the date of his engagement and 
in that case he has to give a notice in writing of a stipulated period or in lieu 
thereof allowances payable to him or for any short fall in the stipulated period 
under the rule. Power under Rule 8 could be exercised only by recruiting 
authority by applying his mind to the matter and this disengagement would be 
simplicitor without imputing any misconduct against the GDS. For example if 
the recruiting authority finds that there is no need to continue to render 
services in the area where improvised facility of postal departmental started -. /'.o. 
then on cessation of postal services, the engagement of GDS may be terminated 
or where the GDS. himself volunteers to disengage himself, the recruiting 
authority after stipulated period permit the GDS to disengage himself. While 
exercising the power under Rule 8 the recruiting authority is not governed by 
the dictates of the superior authdrity on the basis of vigilance report found that 
the appointment of the applicant was illegal and directed the recruiting

//

,1

no
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authority to terminate the engagement of the applicant, as is evident from the 
order dated 09.05.2016 which is passed on the vigilance report by the superior 
authority. In such a situation Rule 8 cannot be invoked and the case shall 
certainly fall within the ambit of Rule 4 which prohibits taking any final 
decision by the superior authority without giving any opportunity of being 
heard to the aggrieved person including the GDS against whom the order is 
proposed to have been passed. Admittedly, in this case no such notice or 
opportunity has been afforded to the applicant. Admittedly, the case does not 
fall within the ambit of Rule 10 and no enquiry has been conducted.”

6.6. The applicant has brought forth the decision arrived at by Bombay

Bench of the Tribunal in the matter of Ashish M. Anjankar (supra). The

ratio highlighted therein was as follows;-
wvi:

i

„....■ ■

..«B» ■% *■ * • -'V4- # J? : '
“The challenge^to -theWisdom of Selection Committee‘after a lapse of one or two
years of selection,^appointment of working of the applicants ih^the respective 
posts.* uncAd^or. It wa^inafg^nltgffor the Reviewing AuthWty to doubt 
the selectibn^rocess uriiiatefal wiewv regarding the merits of selected
and'non-slfeaed candiffife%” 1 1 f jP* \

In triiJfcase, t|#feta^^i4^in#RuI#S(i|issued ;§^i0.42017 

is ifot ^ P°nden?*g4 311

thelrOtion con^,¥^l|^sp=^uitmcn,
Irhe appUcant^mk^^Jreftr %^^fdgES in Lalan I&imaf 

(suprdf^in wh^G^h^&Ihlt^e High Court of Jh^rkh^ad had, dismySed the 

Writ PetiMon file^rf)^ an^pplicaht; who had^cliallehgecl tfie orler of the

\ \"/ ,>v ^ * y y
respondent S^^hofitieS in'^Mi^h^e^priv^e^lesiJond^iftsjydi reportedly 

lower marks, was%ppointed-in place of the applicant^ fid. Counsel in the 

instant Original ApplicaBto<!^9ii^iffi1sreJfeE^6 the observations' of the 

Honhle High Court that it is the marks obtained in the compulsoiy 

subjects taken in the matriculation examination and not in the

S'
-?{

I
&

•a*

additional subject which should have guided any decision on the

candidature of the applicant vis-a-vis the private respondent.

In the instant matter, relative marks are not the only reason why

the applicant's engagement was..cancelled or terminated. Rather, the

Li
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respondents found the entire, recruitment process to be vitiated which led 

the respondent authorities to issue termination letters.

The respondents, on the other hand, would rely on Yogesh 

Mahajah (supra) to highlight the applicant does not have an inherent 

right or entitlement to have her contract renewed from time to time.

The applicant has not been able to bring before us any provisions

.*/ '

apart from Rule 8(2) of 2011 Rules which would be applicable to the

there appears to be no legal ipfirmity in the 

order dated.2©. E^o47^iaJeordih§ly| we cfe.mot find this a fit

....— ■'0fA -X
case for interferenCb^and therefore hold that the ’Original Application fails

«o succeed on i|en«. jfk \ j | \
acc^ngl^ ^

r . -(Dr:kNa^0ta JfBidisha B&nhrjS)
Administrative MeMer ..//if' | \ \ X W^dicial ^mb|r

applicant. Hence >
' -X't-:

termination

7. * A>ifi-
E & n!Kdi 1. ■?:

S3J:-"
%f • a/
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'*■85fU.;

f•# f f ‘?{j* •4 J% ■

'M.. .•& l'I M'a--'.•( X-SP a* %

> . V^'
4;y %

#y
%i // X 4' X; #

\ ' #'4,. ’
vis '.mV'-

%% \ ■

*v,% >■

■ >#
r~,i M- ■ £

#V% iS

V X, '' ^
%

:'iV


