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E 2 0.3. 350.00119.2017
For the Respondents Mr. P.N. Sharma, Counsel

ORDER

Per Dr. Nandita Chatterjee, Admiﬁistrative Member:

The applicant has come up in the second stage litigatiorl under
Section 19 of the Administrative Tribunals Act, 1985 praying for the
following relief in the instant Original Application:--

“(i) An order directing the respondents to rescind, revoke or cancel the
purported show cause notice dated 13.12.2016 (being made Annexure A-6) and
the impugned order of termination dated 20.1. 2017. (being made Annexure A-8),

&

issued by the respondent .No# 4,;,émd further drrectmg them to allow the

applicant to contmuelshls servme and stofpaymall Jconsequentlal benefits arising -

thereto. {"* “ VN .
i ¥ TR L
(i3) An order»dn’ectmg the respondents%to transmit the enure records relating

to the matterﬂbefore this Hon’ble Trtbunal‘*% :
r B ,’ B &

as well éﬂs;,.]udlmal ’p~ ftonouncemen s;.‘e‘; te d by%both' 3part1es mbsupport of

e S ) -.v ; Gy, o 5 A
x. &_ﬁél‘ t‘.-f‘-‘ \’L; ‘y g % g,( h’;\ ":1. “F, :& l
them resliiﬁctrve clalms..-::}\f;fntten notes d*ii; a:rguments have been’ ﬁled by Ld.
i e W . Yy - oy
Courrsel for the ﬁappheant {:f@m “;%ﬁ‘}? vty , g‘.il
T o s i, #

3. The submlsswns of the apphcant as made tthrough hlS Ld.

p ;52 'v‘!‘ l ..r

Counsel rs that fzm response o a not1ﬁcat10n dated ‘i’ZS 6. 2013, the

Simagnie 42 o ¢

a"

applicant was selected asa Gramm fIDak Sevak an

,ie~
f o

'v

appointed as a Gramm “Dak.. Seval;:ﬂ_*Maﬂ“ Carr1er>"V1de orders dated

N

8
i £ W

14.08.2013'and, thereafter upon*‘acceptance of the terms and’ eondltrons

therein he had joined his duties on 02.09.2013.

The applicant was continuing in the said post when he Was served

with a notice of termination on 17.5.2016; which tje -ch_allen’ge_d in OA
No. 772 of 2016. The Tribunal set aside the order of termtnation dated
17.5.2016 but left it open to the respondents to proceed to drsengage the
applicants by adopting the procedure prescnbed under the Gramm Da.k

Sevak (Conduct & Engagement) Rules, 2011. While issuing its orders,

I e
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the Tribunal made it clear that it had not entered“into the merits of the
case and had only discussed the legal aspects of the‘ matter .inwholding
that no notice or opportunity have been afforded to the applicant prior to
termination of his engagement vide letter dated 17;5.2016.

That, thereafter, the respondent authorities issued a show-cause
dated 13.12.2016 to the applicant in whfch the anpiicant was al'l-ox-ved to
submit his representation to the Sr. Superintendent of Post Offices,

Jalpaiguri Division, respondent No 3 within a perlod of 15 days from

o

Lo

the date of receipt of such notlce?“ Thatlo* ereafter the apphcant preferred

L*:._

e

a representatlon dated 3.1.2017 but the respondent auth“orltles issued

g g, - P

an order: dated“20 1. 2017§*V1U Wthh an order[é,of termmatmn vgvas issued
L3

P Y
’éfmlm,Dak Se\%ak (Conductu&, Engagement)‘ Rules,
W % r :

under 1.Ru1er. 8(2) of G

201 1 Accordmgly

oo R

Trlbunalﬂ%
»'Jﬂn-o

i
i

q} Lf
%é Th%’r "apphcant%has Jadvancec} i
'“‘ "“ f R "

1.[)

support of hlS claim:- "E_,{

" =
i :“‘ Ty, ., ,r" 9; . v
E3 .,

(Conduct”ﬁ&, En%%gement) Rules, 20§1tl is’ not apphcable to the

apphcant as‘”he has already completed three years of, servxce
q f o K f’ -.-:"r
{b) That the show causé notlce da d 13 12 20 16 to the apphcant

",

2%

2y

reveals that'*pthere “Twere: *departmental lapses for whlch the

T
EaEH o rn\
e i S

applicant could never have béen held respon31ble
(c) That, as no departmental enquiry was initiated in the case of the

applicant, the termination order suffers from patent irregularity.

In support, the Ld. Counsel for the applicant would adVan.c'e the

;e
.

following judicial decisions, as under:-

(i} Lalan Kumar v. Union of India & ors. WP (S) No. 874 of"

2014; e
/

of the Gramm Dak } Sevak-
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(ii) Ashish M. Anjankar v. Director, Postal Services & ors.,
2010 (1)(CAT) AISLJ 196.

4. The requndents have controverted the claim of the appligent in
their written etatement as well as through a meﬁe'fiied on 1_8.2.2019 in
response. to the directions of the Tribunal. The principal arguments of the

respondents are as follows:-
(i) That, in response to a notification dated 28.6.2013, the
applicant was selected and a provisional selection/ appointment
letter was issued, o.n 44, 8f

"”fgi &

ﬁbﬁsfandg that the apphcant joined
£
thereafter. @n Yerification of the recruitmén t p]rocess however, .

¥, T_-m ,
certain ﬁ‘pébé'ularmestcammt hght andEthereafter h1si,er¥1gagement

¥
. 3 2 ;
was termmated o"n 17%5 2016 un aer%ra'{mmDak Sevak (Conduct &
s s & 1N FF ;
~* ?“ A"’f. L X ;_”;?
;Engagement) flﬁQul 0%l it ponigtfs,ettmgrir a81de of the( said
: 'Jﬁ ?‘“’ﬂ\g_ ‘Eg,} ‘3 b ,un.i" \
§te1.:mmat10n order”by th‘z'l‘gibu.”_ 31::"""'0 A No 772 0fr~2016; the
Som AR LSRG | v
apphcant was ‘fssuﬁed*"a shov&{-caL se“‘!r.lgotlce but he failed to respond
w_‘ 7 T o {

hr{nt?q se%hfor this purpose ;That
gy 0

| ! {

?thereafter P,;the competentmrespondent authorxty terminated the

%

s I SRRt

engagement sof the{ applicant on 20E1 2017 «and ‘that he was
L E . e |

accordmgly reheved on 15:1, 20 17.‘(af rnoon) g &

", , £ '3

V\“ s

A
(i1) That the ‘apphcant s engagement was uregu}ar in nature and-
KN "-_ ‘..-

the deservmg candldate“ma-terms of merlt was deprived of

r‘;
e
. M e al
appointment.

The respondents would advance the ratio in State of Biha;- & ors.
v. Chandreshwar Pathak, Civil Appeal No. 7392 of 2014 and that in
Yogesh Mahajan v. Prof. R.C.' Deka,' Director, All India Institute of
Medical Sciences, 2018 (1) Supreme 574, in support.
5. The primary issue to be decided herein is \_zvhether the respon.dents
had followed the procedure as laid dov&fn‘ in Gl;a:nin Dak Sevak (Conduct

et
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& Engagement) Rules, 2011 in terminating the engagement of the

i

applicant.

6.1. At the outset, we record the'provisional en;gagement/ appointment

order of the applicant dated 14.8.2013 (Annexure A-3 to the O.A.) as

under:
“ Department of Post, India
O/o the Sub-Divisional Inspector of Post Offices,
Doars Sub-Division, Mal - 735 221. .
Memo No:- Al/Rectt/Lataguri SO Dated at Jalpaiguri' the 14.08.2013

Pending verification of character and antecedents of: the candidate for the post
of Gramin Dak Sevak Maul ‘“Carrfermoff Latagun"‘S O:, Shri® ‘Pritam Biswas, S/0-Sri
Hitendra Chandraszswas South Colony «PO?-Mal D1str1ct —Jalpa:gun is
hereby provwmnally appomted as Gramin Dak Sevak Mail Cafrier in the scale
of pay | (TRCA) R¥23635-65-5585 + admissible D.A. or aSgEg;ncndE‘gi & circulated
time to t1me«~» : PR Wil

‘jthat;hls/her condt%ct arid, .serv
. Sevaku(Conduct &,? Engageme’

£ e

i3 v‘“ﬂ”‘It is also mé“ "tt”’ne 4

. he%@subsequently fifound=%

¥ d1scharged forthw§th ¥

k4 -ng these condltlons aére a € im/ her, he/ she should
‘i commumcate his acceptance fin the enclosed proforma (ACKNOWLEDGEMENT).

?
-
b N_r;’j v:‘

"
IM‘:Sub D1v1sxona1 Inspector of PostaOfﬁces

'“ A Doars Sub D1vn!
,—L Mal 735#221” 4”“
The relevant prov1s1on wh1ch.arequ1res ‘1o be hlghhghted is - as

m:L. » R ! | LE B
¥ Lo - g

follows:-

< e

8 N 2

g e e 52t
,,,, oyt

“Sri Pritam B1swas*:~shou1d clearly“understand that, hlgpemployment as Gramin
Dak Sevak Mail Carrief’shall .be in the nature.of* ‘contract liable to:be terminated
by him or by the unders1gned By Hotfing the order in writing and that his/her
conduct and service shall also be governed by the Gramin Dak Sevak (Conduct
& Engagement) Rules, 2011 ag amended from time-to time. ”

6.2. Upon the setting aside of the termination order in the .'first stage of
litigation, the respondents were gtven liberty to disengage ‘the' ‘applicant
by adopting the procedure prescribed tlnder Gramin‘D'ak Seva.k (Con_duct
& Engagement) Rules, 2011, and, accordingly, the respondents isaued
the applicant a show-cause not’ice{on '1\3‘._12.2016 noting a;number of

irregularities which had occurred in the said engagement process.
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I-' : ’,,’ - The particular irregularities which wotld relate to the apphcant
y although admittedly not committed by him are as follows -

(1) That, the vacancy noti'fications were not dispatchetl‘ through
Registered post and no proof of dispatch or delivery ot” such
notifications were kept on record, implyirtg thereoy'that the
transparency in inviting apphcatmns from e11g1b1e candldates

K

other than those who reSponded to the process was vitiated

and that the knowledge of such vacancy- notlﬁcatlon was -

= ﬁa - N

LR |
?:gev,v candldates...f,; ﬁ'
“ ) :

'%ZJ

1 'z by . ‘the:;.., .pe_crqiting
" N J ’

D
l;.
||

&

receiv,ed‘“"' fh ugh- mplg hen ’Exichange or»by post i"
% ‘& o b
vk That,,a;:;ne ‘Tama Majumdar hadxg scoredk 471"50 marks in
Ny *' i 4’.*-‘\ ,:' " t H o
) Imatrlculahon aga1nst~ 39, QOpmﬁrks attamed@.by the apphcant
e e % e

yet*Smt, Majumdar was depru;ed of appomtment

i ,‘..

The -Counsel‘=‘:=»;,£o’£ tHe"f"“fresporrd’eﬁt'sA would also refer to

A g
SR

Chandreshwar Pathak (supra) i Wthh_ the appeal of the government

was allowed on the ground that the respondent’s entry into service itself

was illegal. The Hon’ble Court held that the petitioner/government did .

make out a case that there was no reason for interference with _theﬁorders
of termination of an illegal appointment. .

R ——T Ppanos - i = . R . b —

AIZEE ST e DIl BD WIS e RS Dot e S s 4 e T e i
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where the initial appointment is illegel, the illegality continues and lthe
mere length of such illegality cannoti'confer any right to appointment.

An appointment presupposes th_at the relationship betWeen an
employer and an employee was validly brought into existence and.' that
the condition precedent for termination is a legal and vaIi‘El_appointment.
When the atppomtment itself is 111egal and vo1d it is non est

- 6.3. Ld. Counsel for the apphcant would voc1ferously argue that Rule 8

of said rules was" not apphcable atol the; %pgllcant The Rule states as

b

follows:-
%;% ; ., ‘F% 7 x;j
“8. Termination ofv%ngagement.. § g
.:‘. ) L i’*‘%’ "% % '1%? '5.;5; 3‘7 ) -&345

..... 8 (1)5 The engage ent ofxa_Se%ak;'whoﬁ as&;mot alré"‘%dy rendered’ fnore than .

A < %M n‘s s

¥ thtee years contmuousger&%ceﬁfr %ﬁthq;date Lofshi§ engagement‘%’shall be:liable

’ to At any,.t1me”by*a‘%'hoﬁc#%ﬂm,wnnng g1ven either by”the Sévak to
12 JEI "mx%, S ;ﬁ'lt b

r;
&4
!-'
o
@
»
&
§~
g E

T

8. (2);' % The perlod«éof suchf;notlce éhau

‘Provided thate,the serv1ce-: of‘*éﬁy such ISevak%maj}

‘Wm

i be terminated fortﬁflmth
; and 6h such termmatglojpﬁ thegSevak'vJ shialls 1be enutled‘" to claim a sumgequlvalent
to'ri;the’i amount of Bg"sw Ti

s
a&“'

;une fRelated Conuq ;ty Allowance plu’S%De,%rness
gAllowa.nce as admissibléifo thejfpenod 8t thgnotlce at E};le same rates atiwhich
rhe was drawmg thé?i‘mrn% 1?§te1 1befor?é”‘"‘the termlnatlom of his semcef or, as

case may be tfoi"‘ ‘the %erlod by wﬁi‘gﬁ"such notlce“'falls short of one month

NOTL - Where the‘r mtended“‘effemgt of such. ;terqpr;matlonﬁhas to be 1mmed1ate it
shoulds vae mentloned that one MOARE'S Time Related Contmulty Allowance plus
Dearnessy, Allowance asa‘adm1ssxble~ 18 bemgq,remltted R the ,Sevak in lieu of

notice of on%mon&ntgrough mofleyvorder n'

&
e %—k ol
e S oy e L L

4&) T

it
e RN i
Admittedly, as 1nd1cated in the list of dates in the Original

Application, the advertisement was issued on 28.6.2013 and the

,‘,v,

apphcant havmg received his engagement letter on 14.8.2013 reportedly_‘ ‘

joined on 2:9.2013. Hence he would have rendered three years’

continuous service as' on a date subsequent to 1.9.2016. As the

applicant, however, was terminated on 17.5.2016, he had been

terminated prior to completion of three years’ continuous service. Even if

t 5"
Yo

In Sk. Sahim v. State of WB, 2006 (6) SLR 820 it was held that
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the applicant who reinstated after ‘the Tribunal issiied orders on
2.9.2016 1n 0O.A. 772/2016, he .clould not have rendered three years’
continuous service till his final terminatio'n dated 200 1;20 17. This being
an undisputed factual detail, the applicant has not been able to establis%; ..
that he. had rendered three years’ continﬁoqs serviee from the date of her
engagement and that Rule 8(1) of 2011 Rul.es does not éppljiz to' him.

6.4. The Tribunal had set aside the earlier erder of termination on the
ground that no show cause notlce was issued to the applicant enablmg

R
(o dnd i ﬂ‘
% R Byt ‘92!“?

him to react to the proposed?gtﬁérmm‘gtwn ,.%Th!e nespondent authorltles

AR I
thereafter 1ssued hlr '"*a 'show- cause not1ce WaJted for the response and,

;“ﬂ

= «~~L§, ',14’;7; ‘
not havmg rece@wed any refx w Mhl g
8
’ 5,

recelpt of notlce, termihated h1rn once
T e, ]

£ Under D.G., P&T‘"’E d6 =ft 4N 1‘0/1 /82d’V1g 111, dated th 19th
~=¢ :A y“hﬁ}{! '*YJ " g‘f]\

, termmatmg

-l‘;, ‘r;l ﬂ_‘ #: . h\-

%méf*%n "
% %, %

6.5 As the (}DS ,19; not adscwﬂ servant, the Rules of 20&1 5have énot been
b ‘i. # i

.5 & u b .”’ { ."’:.:'-'-'.'
framed under ”Artlcl 309 of*‘"«the Consututmr% oft Ind1a and the GDS
r" qis( E 'h « &g d ) ..,- i d‘éi

¥, ' -2" f
(Conduct & Engagement] RuIesg areebaswajly admlmstrative instructions
T‘*& .w‘-‘ ‘
to regulate the funct1on1ng of" Posta1~vSerV1ce by ansoutsourcmg method by

i

RN

uu-act..-p«

engaging non-civil servants. ‘It was therefore held by Hon’ble Apex Court. ... ..

in Union of India and others vs. Bikash Kuanar (2006) SCC (L&S)
1937 that the rules for engagenie_nf of EDA (the previ0uls.riomenclatur.e
to GDS) is not govemed by any stafute but by departmental instructions.

It is also a fact that when the applicant had accepted her

engagement order dated 14.08.2013 he was bound by paragraph 2 of the

o
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same, which had laid down that he was contracted into a service which

was liable to be terminated under tlh,eﬁRules of 2011.

6.5.

This Tribunal, in its earlier round of litigation had discussed the

scope of applicability of Rule 4 to the applicant and had ohserv_ed as

follows:-

..... The power under Rule 4 of the superior authority to invoke the jurisdiction
of examining the record is very wide. The only rider for exercising such power
before reachmg to the coriclusion and before passing any order, is that he shall
by the outcome of the exam1nat10n of record ‘Therefore, this rule prescribes that
even without resortmg to th% procedure of, JRule 10 the superior authority may
examine the case of recruxtmen and in ¢aseghe, found some illegality or
irregularity . may setg;asxdef the appomtment orfd1rect ‘the recrultmg authority to
terminate* the@-erfgage’fnent But that cannot”Bé igdene w1thout giving an

opportunlty oﬁ;bemg heard.” LA
g
Thls Trlbunal wh11e~gad3ud1%atmg @ Aggf‘f o 772 of 2%{116,%;1 o]
apphcant *had also 4 armned the i scope of thi ,;igprocedure pr escribed
£ oy # e B2 E
}% ﬁh‘( %@-ﬁ&%l&! ﬁgz;,g# s = : F%i s 24 v
under Rulea-lo of the..,s’aldﬂ,rulesx di h ‘El%'o*b"’senmgdea :
§ gy & . P T B
%: g 30 «mab»w*mmrwe ¢ i %’?
§o e mmﬁmﬂ i
Y ﬁAdmutedly{,jn thes€ case rocedtire, preseribed undersRuile 1€

s

5,,sa"'-*"»"—‘i’*:ﬁ‘

notifBéen adopted:. No"'ﬁgfenﬁqumy:a was. ‘co ducted by g;?ssumg any notice to the
apphcant Rule 9 v).faprescrlb“e‘s the powen of’ removal from engagerrfent which
’shall,,pot be a dxsq ahﬁcatlon for futh re f‘employment The présént; ofder of
stermmatlon of engage:?’ne ?‘_of t*he apph%:ant‘imaf; fall w1th1n that param%ter of
iRule 9(v). If theﬁprocedureé p*res’crgfbeldlund_emRule 40" has;not been adopied the

order of termmatlonrwof engagement*‘cannot be passedf by “the authonty as'a .,

umshme’iqt e : 1w Ty o
Ps ’41,5 j,; Qva‘yﬁf ' ‘zﬁ#e..wf 3,.!?";. .b'}'{; :3 g}

18.% Th%,respondent 'S case is that the apphca.nts had*not jbeen pumshed as
no puni‘shngent hds beeo awardeddneterms of Rule% 9 by Recru1t1ngﬁ§Author1ty In
pursuarice of%the powergconferred upon thes supenor authontyidand under his.
direction ’ﬁthe Recrmtmg ﬁAl’ftﬁgnty P’actedi~ ahd proceede to disengage the
applicant. The case Ofuthe respondents is also that as the pphcants have not
completed 3 years conhnuous &shervme ;.therefore her engagement can be

.........

no illegality in passmg the order%or$d1sengagement

19. The scope of Rule 4, 8 and 10 is necessary to be looked into. Rule 8 no
doubt gives power to recruiting authority to disengage the GDS in case he has
not completed 3 years continuous service from the date of his engagement and
in that case he has to give a notice in writing of a stipulated period or in lieu
thereof allowances payable to him or for any-short fall in the stipulated period
under the rule. Power under Rule 8 could be exercised only by recruiting
authority by applying his mind to the matter and this disengagement would be
simplicitor without imputing any misconduct against the GDS. For example if
the recruiting authority finds that there is no need to continue to render

services in the area where improvised facility of postal departmental started - --ac. i

then on cessation of postal services, the engagement of GDS may be terminated

or where the GDS. himself volunteers to disengage himself, the recruiting

authority after stipulated period permit the GDS to disengage himself. While

exercising the power under Rule 8 the recruiting authority is not governed by

the dictates of the superior authdrity on the basis of vigilance report found that

the appointment of the applicant was illegal and directed the recruiting
L. o :
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authority to terminate the engagement of the applicant, as is evident from the
order dated 09.05.2016 which is passed on the vigilance report by the superior
authority. In such a situation Rule 8 cannot be invoked and the case shall
certainly fall within the ambit of Rule 4 which prohibits taking any final
decision by the superior authority without giving any opportunity of being
heard to the aggrieved person including the GDS against whom the order is
proposed to have been passed. Admittedly, in this case no such notice or
opportunity has been afforded to the apphcant Admittedly, the case does not
fall within the ambit of Rule 10 and no enquiry has been conducted "

6.6. The applicant has brought forth the clecisio'n arri‘v,ed at by Bombay
Bench of the Tribunal in the matter of dshish M. Anjankar (supra). The

ratio highlighted therein was as follows;-

o

' tit § r"‘.‘.’! 1.?,, o ' i .A&:’%"';w‘

ﬂl "b.ui" Lr ﬁ‘

“The challengeqto ’th e vnsdom of Selectlon Comrmttee 'after a lapse of one or two
R

years of¢ selec’uon appomtment or Worklng of the apphcants m the respective

posts is uncalleclr for. It wa ﬁ;’l

the. selectlon’s‘ﬁrocess and*“"tak’e 'é

and non- -selected candldates 7

| )<&1ssued onag@O 1%2017

g "5- * 3 b
%—% i & "“‘hﬁn T, L Mﬁ?’ﬁ" C’ﬁw iﬁ
is not ‘an umlaterai act1o: the espondentsw‘ﬂgave an
:f{ ﬁg‘%»»\. N L —

l.!

",;‘”ﬁent, 0 ifreguil
W S
“‘__;The applicant_ would%*“also% rel’

% 1 %@@@m A o
(supra) in whi¢h thé’*ﬂHo‘?léble High Court of J harkh d had dlsm1ssed the

1‘ { A ".l;ﬁ‘t %1&;%@? . %‘ V#ﬂ 5 ?i !f‘
Writ Petltligsn flledtﬁby an apphcant Who had»tchallenged je' e onder of the
“"‘w@:ﬂ,_, T ,ﬁ‘
"ar' L' o . W WW‘“" %\ 3
respondent authorltzes in ’hch'},.the pr1vate%responden"'ts, gyl{i reportedly
E % P * g}"’ f.' i byl 3 ng‘} i,gﬁ

lower marks, was® ralppomted in ELace of the apphcaflt Ld Counsel in the
M- e

instant Original Applicatlonwwvould”refen t5%"the observat1ons of the

Hon’ble High Court that it is the marks obtained in the compulsory

subjects taken in the matriculation examination and not in the

additional subject which should have guided any decision on ‘the

candidature of the applicant vis-a-vis the private fespondent.

In the instant matter, relative marks are not the only reason why

the applicant’s engagement was- cancelled or terminated. Rather, the"

L
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i

respondents found the ent'ir,e:recr'ui'_cment‘ p'rocess to be vitiated which led -
the respondent authorities to issue termination letters.

The respondents, on the other hand, would rely on Yogesh

Mahajafn (supra) to highlight the apeh'lcant does not-.h_av_e an inherent
right or entitlement to ﬁave her cofiﬁfé{ct 'rerllerwed.'frojm tiﬁé-t‘o time.

The applicant has not been able to bring before us any provisions
apart from Rule 8(2) of 2011 Rules which would be ap-plicable to the

applicant. Hence, there app’ears to 'b'e"i no_‘:.llegal igﬁrmity in the

terminationi order dated?“g@ 1* 20‘i ;-not find this a fit
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Or1g1nal ‘Apphcatlon fails.
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