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'CENTRAL ADMINISTRATIVE TRIBUNAL : &B@Q

KOLKATA BENCH, KOLKAT_A

No. O.A. 621'6F 2020 | ~Date of order: 25.9.2020

Present : Hon’ble Ms. Bidisha Banerjee, Ju.diciol_ Member |
Hon'ble Dr. Nandita Chatteriee, Administrative Member

Snehasis Sur,
'S/o. Late Snehes Kumar Sur,
Working as TV News Correspondent,
Doordarshan Kendra: Kolkata,
18/3, Uday Shankar Sarani,
Golf Green,

oAt ~ad o 7
NOIKUTG ~— 7

... Applicant

- VERS'U'S;‘-h

1. The Union of India,
Service through the Secretary,
Ministry of Information & Broodcdsﬁng,'
Government of India, |
A Wing. o
Shastri Bhawan, .
New Delhi-~ 110 001;

2. Prasar Bharati {(Broadcasting Corporation of india),
A Statutory body incorporated under the
Prasar Bharati (Broadcasting Corporation
Of India) Act, 1990, s
Having its Office at Prasar Bharoti House,
Copernicus Marg,

New Delhi- 110 001;

3. The Director General,
Doordarshan Bhawan,
Copernicus Marg,
New Deihi - 110 001.

4. The Deputy Difector General (HR),
Doordarshan Bhawan, '
Copernicus Marg,

New Delhi- 110 001.
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5. Deputy Director Generqt (Engineering)/Heod of - |
Office, ‘ j ‘
Doordarshan Kendra Kolkata, .+ - - R |
18/3, Uday Shonkor Sarani, '

Golf Green, v

Kolkata - 700 095.

... Respondents - |

o

For the Applicant ; Mr. |. Dasgupta, _QoUhsel'
Mr. A. Ghosh, Counsel -
Ms. E. Banerjee, Counsel

For the Respondents : M. S. Paul, Counsel

O RD ER (Oraf)

Per Dr. Nandita Chalteriee, Administrdfiy_e___Merﬁber:

The applicant has approached this Tribunal under Section 1.9 of the

Administrative Tribunals Act, 1985 praying for the following refief:-

"la) A direction upon the Respondent authorities to grant all benefits
applicable to applicant freating him as an Officer of Indian Broadcasting Service
as per law laid down by the Hon'ble Supreme Court in Union of India & ors. v. E
Krishna Rao & ors. with due senjority: - v -

(o) Consider the applicant's representation dated 25t February, 2020 seeking ™

service benefits in pursuance of the judgment of the Hon'ble Supreme Courf

dated 26.9.2018 and pass necessary order in‘accordance with the judgment;

{C) Cancel and/or quash and/or set aside Order dated 17.8.2020 being No.
-11019/1/2020-8V/39 Office Order 03/2020 issued by the Dy Director General

(HR)., Doordarshan thereby transferring the applicant from Doordarshan Kendra

Kolkata to Doordarshan Kendra Bhubaneswar; :

(d) Any other order or order and/or direction or directions that this Learned
Tribunal may deem fit and proper.” .

2. Hedrd both Ld. Counsel, examined pleadings ohd documents on

record.

3. Ld. Counsel for the applicant would. submit on behalf of the

applicant as follows:-
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That, vide orders dated 18.8.1988, the applicant was appointed as a

TV News Correspondent (TVNC) on contractual basis for oﬁperiod of -six

months and such engagement was extended for five subsequent years.
Further, vide orders dated 29.1.1994 (Annexure A-2 to the O.A.), all the
existing rules/regulations and benefits including pensionary benefits, the

dge for refirement etc. as applicable to regular Civil Government Servants

were made applicable to such confr}o_c:iuoi T\)NCS, and conse{quenf upon
deciaring them as Civil Governmem‘iiServonts, fheir coniracts as ‘Artists’
stood terminated and the applicant was declared a government servant
w.e.f. 11.8.1988. |

As the: TV News correspondents ond_éssis’rom News Correspondents " '
were not given promotion for 12 yeor;, “ some of the aggrieved |
correspondents filed O.A. No. 916 of 1999 and O.A. No. 1010 of 1999' F-
before the CAT, Hyderabad Bench, which allowed the applications and, L_
directed Government to grant Thefn all benefits as per rules, and, to also L:
consider their entitlements for promofion. This decision of the Tribunal was ;
subsequently upheld by the Hon'ble High Court of Andhra Pradesh at %

Hyderobod and by the Hon'ble Supreme Court in Civil Appeal Nos. 1'1948~

11950 of 2016 [Annexure A-3 to the O.A.).
Purguont to the orders of the Hon'ble Supreme Cdurf, the applicant,
represented before the re'spon'dems to grant him Benefits at par with
other beneficiaries who were similarly situated as ihe applicant. The
applicant's representation was not considered ﬁll"rhe date of filing o‘fl'{He‘ g
instant Original Application. |
On the other hand, on 18.;.2020. on'order was issued transferrin
him to Doordarshan Kendra, Bhuboneswﬁr. Hence, being aggrieved, .;i::5':§f:
applicant has cpproochevd this Tribunal seeking the above noted:relief.
/
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4.  The respondents would justify the \‘rohsfér of the '\opplic-or'ﬁ as
— follows:-

(i  That, the applicant was frornsferred from Doordarshan Kendro;‘
Kolkata to Doordarshan Kendro,‘Bhuboheswor, vide orders dcﬁed
17.8. 2020 and, was relieved on 18. 8.2020 with msfruchons to repor’r
for du‘ry as TVNC at Doordorshon Kendro Bhuboneswctr
(i)  That, such fransfer was made with ’rh_e approvol of CEO, Prasar
Bharati who also approved thaot one pOST of TVNC wos fo e sh!ﬁed“’
from DDK, Kolkata to DDK, Bhuboneswqr to occommodate 1hét
applicant.
(ii)  That, such transfer was md‘de with Thé objective "fo strengthen
news reporting for DD India from Orissa ohd Chattisgarh 55 as fo
address a élobol audience ond OlSO‘fOAS’UHGbI\/ enhance the s\ki!.I of

the news reporting staff.

liv)  That, as per gui ‘del... es/transfer

LA

siicy doted 14.7.1981, when
the question of transfer is considered, as a norrﬁqi ere, Q person wfth ,
the longest continuous stay at the Asmﬁon irespéctive of the rank:
held by him earlier, should ordinarily be ’trdr:\sfer‘red_ first. | |

A{v] The respondents woOldﬁ‘:ciahlfso, in ré’épéhse to "pdrd No. (xxi) of
the transfer policy of year 1981, [that states that although Members
of staff, who are within three vyears of reaching fhe age of
'sup‘erannuo_ﬂon will be posted at #heir the f@?.vvn and r}of be
shifted There‘from.unless' ond, if it béédm_es_ n'ec'essc.s%y to post them

- elsewhere, efforts will be made fo shiff "the‘m"f'o‘ l'c;r. near their home
| towh to the extent possible],'orgu'e all su;h prinvciples woulcl"\‘b._e:
subject 1o exigéncieé of public service. | |
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Respondents would rely on the judgln'we'm/or'der passed b.y the
Hon'ble Apex Court in Shilpi Bose & ors. v. Stafe of thar & ors. (Civi(
Appeal No. 5418 of 1990), Union of lndia 8 ors. v. S.L. Abba§ .(Ciw'l Appea?"‘
No. 2348 of 1993), Union of India & ors. v. H.N. Kirtania (Civil Appéa! No.
2943-45 of 1989) and, on the judgment and <5rdérs of the Allahabad High
Court dated 5" Septemberin Dr. Krishrva‘a Chandra Dubey v. Union of India,

2005 all of which clearly laid down that transfer of a public servant made
on administrative grounds or in public interest should not be interfered
with by Coufts uniess there are strbng and pr‘es‘sing groundg rendering the
fransfer order illegal on the gréuhds of violation Qf s’quUt-ory rules or on
ground of malafide.
5. Lld. Counsel for the applicant would assiduously counter these
arguments of the respondents by odvancing ?he foHoWing' ra'ﬂon'ole:-
)  That, order No. 4/2026739 dated 17.8.2020 transferring or
shifting the post of one TV News Correspondent from DDK-Kolkata to
DDK-Bhubaneswar was to be notified and/or uploaded in the
Web;??e of Doordarshan prior to the fron‘sfer, but, as‘évident fr&m the
serial number of the said order, the 5£dér on shifﬁng:of the post was
issued after the issuonée of the fransfer ;Drdef:of the cpplicqm d.nc-i-
only as an afterthought. | | -
(i)  That, in reply to the confenﬁon that the qpplicqnf will frain and
develop skills 6f the news: reporting. staff O;I_ NABM (Noﬁonoﬁ
Academy of Broadcasting & Muh‘imedio), Bhubone;wcr, the
applicant would aver that the faculty of NABM are appointed by
- seeking qppﬁcoﬁons from interested c_andido’t? working: under
Prasar Bharati and- not ~by transter and that, m any event,. the

petitioner has not been fransferred to the NABM.-"
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imparted in NABMs is mostly technical

and expertise of the applicant s in news reporting, his skills as a

trainer is not supported either by'his background or by his expertise

which is mostly confined 1o news reporfing.

e
s

(iii) The respondents have not justified “the exigencieé of services”

in the fransfer order for shifting a post as the applicant does not

belong to IBPS or indian Information Service (IS} or India

Broadcasting (Engineering) Service (IBES) and is not involved in any

administrative or decision mok@ngfprocess of fhe‘orgcnizaﬁc')n;

(iv) Further, Office Memorqndééc’red 12;4.201 7 and 4.9.2020 require
the épprovol of the Department of Expenditure. prior to shifﬁng éf
posts which, although required mandatorily, has not been obfqined
by the réspondenfs in the case of the applicant.

Ld. Counsel for the applicant would also rely on the Transfer Policy of

2007, on the compendium of instructions on Transfer policy dated

12.4.2017 {Annexure A-6 colly. to rejoinder), ond,porﬁcu[crly, on para. ..

5.1.a. thereof on "creation” as well as on para 7.on “1r_onsfer of bosfs" to

agitate that prior approval of Deb@r’i‘menf of Expenditure is required for

creation or movement of posts fo particutarly highlight that creation of

‘posts and shifting thereof is irrespective of any delegation accorded for

the purpose of transfer as per DOE's O.M. dated 4.9.2020 [Annexure A-6
colly. to the rejoinder).
Further reliance is placed by the applicant on Office Memorandum

dated 16.7.2020 and, particularly, para 4 thereof which reads as follows:-

“4. In accordance with Order dated 20.4.2020, alf the fransfer orders fd ond‘

fro difficult stations need to be implemented immediately. However, the other
transfer orders including on completion of tenure at normai station or request
transfers etc. need to be reviewed,in accordance with order dated 20.4.2020.
The transfer orders in case of exigency of work may continue to be issued and
implemented. However, there should not be any fransfers of DMCs/LPTs and
PGFs tilt further order.”
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6. Having vociferously assailed the transfer order of the applicant,
however, his Ld. Counsel would at the same time submit, that the prima
facie grievance of the applicant is non-sanc¢tion of benefits as per the

judgment and order of the Hon'ble Supreme Court in Civil Appedal N_o.

11948-11950 of 2016 ot Annexure A-3 to the O.A. and, that, once '

promoted, the applicant would not have any quarrel with subsequent
promotional postings, rendering his . challenge to fronsfer to DDK,

Bhubaneswar in his existing level of seniority, largely infructuous.

As the primary grievance of the opplicdrh‘ emanates from non-

receipt of benefits in terms of the orders of the Hon'ble Apex Court, this
issue resultantly, acquires precedence.
7. During pendency of this O.A., the respondents disposed of the
representation of the applicant praying for benefits in the light of the
Hon'ble Apex Court's judgment [Annexure A-4 to the O.AL).

Ld. Counsel for the respondents would furnish before us a speaking
order doted 249.2020 in which he claim of the applicant has been
rejected on the ground that he is a fence siffer, and, as he did not
challenge the matier at any stage and woke up after {ong 'de!qy only
beco.use‘of the reason that his counterparts who hodft@pproochéd the
Court earlier in time, succeeded in their efforts, he cannot be given similar

benefits as those who had approached the Hon'ble Supreme Court. The

respondents, while issuing the rejection order, have relied on

(i)  Civil Appeal No. 9849 of 2014 in State of UP & ors. v. Arvind

Kumar Srivastava & ors.
(i)  Civil Appeal No. 4369 of 2006 of Bharat Sanchar Nigam Limited

v. Ghanshyam Dass and ors.

bo o
Ay,
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to argue that the applicant, who.was sleeping over his -righ’fs, is guilty
of laches, delays and ‘acquiescence and therefore deserves no
consideration unlike his vigilant petitioner colleagues.

Ld. Counsel for the applicant would vociferously chollenge the

;v,

decision of the respondent authorities on the ground that fhe orders of the
Hon'ble Apex Court was not in personem but was @ judgmem‘ in rem,
and, accordingly, the respondents cannot reject the opp"licon’r’s claim on -
grounds of being a fence sitter.
8.  Ajudgmentinrem has been exploih.e’:d in Elcck’s Law Dictionary, 9t

Edition, edited by Bryan A Garner, (Pﬁb!ished by Thomson-West) to mean:-

"A judgment that determines the status or condition of property and that
operates directly on the property itself. The phrase denotes a judgment that
affects not only interests in a thing but also all persons’ in’reres_j’_in the thing.”

The ‘Hon'b1e Supreme Courf has hdd ‘the occasion fo lay down the
iow as to what consﬂ’ru’fes'.o judgm‘em in relm 'in"lrlwd-io-. In"rhe case o'f.'l
Safruchar!a Vijaya Rama Raju -v.- Nimmaka Jaya Raju and ofhers
reported in AIR 2006 SC 543 the Apex Court has been pleased f_o hold that

“Ajudgment in rem is defined in English Law as ‘an adjudication pronounced {as
its name indeed denotes) by the status, some particular subject matter by a
tribunal having competent authority for that purpose’.

4th Edition, Vol. 14, the meaning of

Judgment in Rem is given at para 1522, as below:-
"1522. Meaning of judgment in rem. A judgment in rem may. be defined as the
judgment of a Court of competent jurisdiction determining the status of a person
or thing, or the disposition of a thing, as distinct from the particular interest in it of
a party to the litigation. Apart from the application of the term to persons it must -
affect the res in the way of condemnation, forfeiture, declaration of status of
_ title, or order for sale or transfer.”

- Chesire in his “Private International Law" (pg. 453) had observed-that -

"1t [judgment in rem) has been defined as judgment of a court of competent
jurisdiction determining the status of a person or thing (as distinct from the
particular interest in it of G party o the litigation); and such G judgment is
conclusive evidence for and against all persons, whether parties, privies or
strangers of the matter actually decided .... a judgment in rem settles the destiny

K,M
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9 o0.2.621.2020

of the res itself and ‘binds all persons claiming an interest in the property
inconsistent with the judgment even though pronounced in<their absence. A
judgment in personam, although it moy concern a res, merely determines the
rights of the litigants inter se to fhe res

The Punjab and Haryana High Court had the occasion to consider a

Haryana and another, 1999 (2) RSJ 377. The relevant observations are

extracted as below:-

T

5. After hearing learned counsel for the parties, we are of the view that the
judgment of the learned Single Judge was reailly not a judgment in personam
but was judgment in rem inasmuch as law had been laid down and the

petitioners in that case were held entitled to the relief claimed by them. Really -

speaking, the State Government should have itself granted the same relief to
other similarly situated persons though they may not have come to the Court.
The State government should under such circumstances opp!y the law itself to
the similarly situated persons instead of forcing any individual or a Union to resort
to unnecessary litigation as law is already setfled and only the same has to be
applied to the facts of a particular case. The petitioners in the present case had,
through their Union, filed a representation in August, 1992 aofter the judgment of

the learned single Judge. If the respondents failed to comply with the judgment

because of the pendency of the Letters Patent Appeal and then the appedl

before the Apex court, the petitioners cannot be denied the same benefit-as. ..

was granted to the petitioners in the aforesaid writ petitioner. The respondents as
0 Welfare State should rather see fn it that the lfhnnhnn in the courts is minimized.

S e e -

After this Court or the Apex Court lays down The law, it should see to it that
similarly situated persons automatically get-the same relief without resorting to
litigation. In another case of Satbir Singh v. State of Haryana, 2002 (2} SCT page
354, the Hon'ble High Court has held that when a judgment attains finality, the
State is bound to grant relief to its employees who are similarly situated even
though they are not party to the litigotion. A final decision of the Court must not
only be respected but should clso be enforced and implemented evenly and
without discrimination in respect of all the employees who are entilled to the
benefit which has been allowed to the employees who have obtained orders
from the Court. The matter is one of principle and should not‘depend upon who
comes to the court and who does not.

The judgments which have been implemenfed cannot be considered to

_be a judgment in personam as identical employees conno‘r be ftreated

differently.

The Apex Court as early as in 1975 in The case of Amiit Lal Berry v. CCE

(1975) 4 SCC 714, held as under:-

“We may, however, observe that when a citizen aggrieved by the action
of a government department has approached the Court and obtained a
declaration of law in his favour, others in like circumstances, should be
able to rely on the sense of responsibility of the department concerned
and to expect that they will be given the benefit of this declaration
without the need to take their grievances to court.”

The judgment of the Full bench of Central Administrative Tribunal,

Bangalore in the case of C.S. Elias Ahmed and others v. ﬁUOI & others (O.A.

. 457 and 541 o

f 1992}, h lass of employees

|J||}|
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who are similarly situated are req&il.r;‘e;j to be given the benefit of the
decision whether or not they were parties fo'fhe original writ. Thi; brinciplé
was upheld by the Hon'ble Supreme.Court not only in this éose but ol;so as
in other judgments as in G.C. Ghosh v. UOI, [(1002) 19 ATC 94 (SC)], KK.
Shepherd V UOI! & ors. [(JT 1987 (3) SC 600)]‘<;1nd in Abid Hussain v. UOI [(JT'.
1987 (1) SC 147]. |

In a lotter case of Uttaranchal Forest kcngers',Assn. (Direct Recruit) s

v. State of UP, (2006) 10 SCC 346, the Apex Court has referred' fo the

decision in the case of State of Karriatdka v. C. Lalitha (2006) 2 SCC 247 as

under:-

“29. Service jurisprudence evolved by this Court from time to time postulates that
all persons similarly situated should be treated similarly. Only because one person -
has approached the court that would not mean that persons similarly situated
should be treated differently.” (e

We 'Would also refer to Para 22.3 of the Hon'ble Apex Court's
judgment in Arvind Kumar Srivastava & ors. (supral), (reliéd upon by the

respondents) which states as follows:-

“(3) However, this exception may not apply in those cases where the judgment pionounced 5y
the Court was judgment in rem with intention to give benefit to all similarly situated persons,
whether they approached the Court or not. With such a proncuncement the obligation is cast
upon the authorities to itself extend the’ b"eﬁéfit thereof to all similarly situated person. Such a
situation can occur when the subject matter of the decision touches upon the policy matters,
like scheme of regularization and the fike {see K.C. Sharma & Ors. v. Union of India {supra}. On
the other hand, if the judgment of the Court was in personam holding that benefit of the said
judgment shall accrue to the parties before the Court and such an intention is stated expressly
in the judgment or it can be imptliedly found out from the tenor and Janguage of the judgment,'
those who want to get the benefit of the said judgment extended to them shall have to satisfy

e

that their petition does not suffer from either laches and delays or acqui€scence.”

The 'rotio in Arvind Kumar Sn‘vastava & ors. (supra) clearly lays down
that when the judgmenf prbnounced by the Cdufi is a judgment in rem
with an intention to give benefits to all similarly situated persons, whe'f‘i:._\,“efl
they approach the Court or notﬂ, an obligotioh is caused 'upon the
authorities to itself extend the_ benefits fhefeof 6 all similarly situated

persons. The Hon'ble Apex Court would further ordain that such a situation

fi
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could occur when a subject matter of a decision touches upon policy.

matters.

10. At this juncture, we would refer-to the orders of the Hon'ble Apex
Court in Civil Appeal No. 11948-11950 of 2016 [Annexure A-3 o the O.A))

and we note that the Hon'ble Apex Court, while disposing of the said Civil

e

Appeadal, had directed as follows:~

g ! ‘Rule 6 which provides for the initial constitution of the service'stip‘uiates that from the
date of the commencement of the Rules, departmental candidates who held posts on a regular
basis in the stipulated pay scales would be deemed to have been appointed to corresponding’
posts and grades in the service. Rule 2(c) provides for the definition of the expression
“departmental candidates”. The effect of Note 3 to Schedule I is that posts sanctioned after 1-

January 1985 in All India Radio and Doordarshan would be deemed to have been included in the

service and will be added to the strength shown therein. The Hi'gh Court has observed that on’
the date of the commencement of the Rules, the pay scales of the applicants were Rs. 3000-
4500 and Rs. 2200-4000 respectively. As a result of the deeming provision in Note3, it was held
that they would be appointed to corresponding posts and grades.in service. This finding is
unexceptionable. It was not in disputé ‘before the High Court that the posts of TV News
Correspondent and TV Assistant News Correspondent were regular sanction posts. Based on
this, it was held that having due regard to Rule 6 read with Rule 2(c) and Note 3 of Schedule I,
the posts held by the Resnhondents shall be deemed to have heen included in the service. This
interpretation of the High Court is borne out by the Rules. Once they were'deciared to be
government servants, it would be unfair and inequitable to deny to them all the benefits,
including of pay scales and other conditions of service applicable to posts in the equivalent pay

scale..

10. While affirming the judgment of the Tribuné!, we clarify that -

(i) promotions which have already been effected and the existing seniority shall note be
affected;
i) in the case of employees who have retired, a notional ‘péy fixation shall be carried-cut -1

and retiral benefits, including pension, if any, shall be determined on that basis; and.

(it} individual cases for promotion would be considered against vacancies available, keeping

seniority in view.”

We, would particularly noté\ the following observations of the

Hon'ble Apex Court:-
" Once they were declared to be government servants it would be -unfair
-and unequitable fo deny to him all the benefits, including. of pay scales and
other conditions of service applicable to posts in the equivalent pay scales.”

Cle§r|y this observation emonofés from policy statement
highﬁghﬂng that, once declared as a goye'rnmén’r sérvont, employees
cannot be denied benefits applicable to posts in the equivalent pay
scales. The Hon'ble Apex Court, in reiteration of the policy con"fex’r, had

//

||'(i|
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highlighted that even refired employees would also be en’riﬂeq to ﬁotionoi
fixation and consequent refirement bénefh‘s.
11, Hence, we would logically infef,. that: |
(1) This judgment of the Hon'ble Apex Court being »esser.wfiolly related to
policy, is a judgment in rem and its orders are n’ot conf.ineld to only the
pe’riﬁohers. of the instant Civil Appeal. |
(2) Hence, having concluded §n -a policy ‘matter, tﬁ‘e _-judgmeht
pronounced by the Hoﬁ’ble Apex Gourt was “in rem" which could have
| been logically translated into a policy statement by the respondent
authorities without expécﬂng indivionl applications from similarly situated
employees.

The ilésponden’f outhoriﬂes, however, ‘concluded T.hof the orders of
the Hon'ble Apex Court was inapplicable to t'he' oppﬁcdn’r as the order
was “in personem™ although no such implications could be inferred eithjer'
from the tenor or the language of such deg'm‘e;m“. o |
12.  Having analyzed the ratio lajd ,doxl/m‘ by'lb’rhe Hon"b!é Apex Court in
this regard, we would hesitate to oééepf such reosoning céhtoined in the
speaking order, and, accordingly, would quosh‘ the speokihg ordér dated
24.9.2020 and remand the matter back to the éompeten’t respcﬁndent-
authority - . fo  reconsider and ‘decide‘ . oifr'elsh .on ﬁ;’;he applicant’s
representation at A-4 to the O.A. in the lfghf of para 22.3 of the orders in
Arvind Kumar Srivastava (supra) as well as the judgement and orders, of
the Hon'ble Apex Court in paras 9 and 10 of E. Krishna Rao & ors (supra).
The authorities should convey 'rhéir decision 'To the oppiiconf within of
period of eight weeks from the dc’ffé /<->f receipt of a copy of this order.

As the posting of the applicant would uHi‘moTeiy depend on the fate

- of his representation, the respondent authorities may not compel him 1o

! .
e Yl

L .




13 0..621.2020

join his place of posting at DDK, Bhuboneswar 1l such time that f

representation is not disposed of and further restrain themselves fro

initiating any coercive actions against the Qpplicdnt thereﬁbon.

13.  With these directions, the O.A. is disposed of. No costs.

. ‘ : ' A .. f .
(Dr. Nandita Chatterjee) | : : (Bidisha Banerjee) ..
Administrative Member : . Judicial Member
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