O.A. No. 330/00479/2020

(Reserved on 19.10.2020)

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLAHABAD .

Dated : This the 01% day of December 2020

Original Application No. 330/00479/2020

Hon’ble Justice Mrs. Vijay Lakshmi, Member (J)
Hon’ble Mr. Anand Mathur, Member (A)

Rohit Raj, age about 29 years, S/o Shri Upendra Narayan Singh, R/o
62/259-A, Mustafa Quarter, Agra Cantt (UP), Pin Code - 282001.

.. .Applicant
By Adv : Shri P.K. Mishra
VERSUS
1. Union of India through General Manager, North Central Railway,
Headquarters Office, Allahabad.
2. Divisional Railway Manager, North Central Railway, DRM’s Office,
Agra.
3. Senior Divisional Personnel Officer, North Central Railway, DRM’s
Office, Jhansi.
4. Senior Divisional Personnel Officer, North Central Railway, DRM'’s
Office, Agra.
5. Senior Divisional Electrical Engineer (OP), North Central Railway,
DRM'’s Office, Agra.
. . .Respondents

By Adv: Shri Shesh Mani Mishra
ORDER

By Hon'ble Justice Mrs. Vijay Lakshmi, Member (J)

We have heard Shri P.K. Mishra, learned counsel for the
applicant and Shri Shesh Mani Mishra, learned counsel for the

respondents on admission and have gone through the record.
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2. The applicant is aggrieved by the order dated 24.08.2018
(Annexure A-1) whereby he has been reverted from the post of
Senior Assistant Loco Pilot in Pay Band 5200-20200 + Grade Pay
2400 to Assistant Loco Pilot in Pay Band 5200-20200 + Grade Pay
1900. The basic pay of the applicant was also reduced from Rs.
27,100/- to Rs. 26000/- per month in pursuance of the impugned

transfer order dated 24.08.2017.

3. The facts of the case, in brief, are that the applicant was
recruited in North Central Railways as Assistant Loco Pilot in Pay
Band 5200-20200 + Grade Pay 1900 through Railway Recruitment
Board on 02.12.2013. He was posted in Jhansi Division of North
Central Railway (in short NCR). The applicant being resident of
Agra, searched for persons of same cadre and same pay band in
Agra Division of NCR for the purpose of mutual transfer. He found
one person namely Ramkesh working in the same cadre and in the
same pay band in Agra Division of NCR and moved an application
for mutual transfer in the year 2015. However, by the time the
request for mutual transfer could have been considered by the
department, the applicant was promoted as Senior Assistant Loco
Pilot in Grade Pay of Rs. 2400/-. According to the applicant, his
mutual transfer partner namely Ramkesh was also promoted as
Senor Assistant Loco Pilot in Grade Pay of Rs. 2400/- and their
names were interpolated in respective seniority list of Senior
Assistant Loco Pilots. However, the respondents without issuing
any notice to the applicant, arbitrarily reverted him from the post
of Senior Assistant Loco Pilot with Grade Pay Rs. 2400/- to

Assistant Loco Pilot with Grade Pay Rs. 1900/- and also reduced
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his basic pay while issuing the mutual transfer order. The
applicant moved representations but none of his representations

were considered.

4. The applicant being aggrieved has prayed by means of the
instant OA, to issue a direction to the respondents to re-fix his pay
after his mutual transfer and to pay him arrears of pay and
allowances accordingly. Prayer has also been made to quash the
impugned order dated 24.08.2017. No interim relief has been

prayed by the applicant.

5. In support of his contentions, learned counsel for the
applicant has placed reliance on the judgment dated 06.08.2013
passed by CAT, Principal Bench in OA No. 3788/2011- Bhanu
Prakash Vs. UOI & Ors and judgment dated 24.04.2018 passed
by CAT, Allahabad Bench in OA No. 334/2017 - Vinesh Kumar

Vs. UOI & Ors.

6. The applicant has annexed the copy of the impugned order
as Annexure A-1, a typed copy of which has been filed by means of
Misc. Application as Annexure MA-1 and typed copy of order dated
30.12.2016 as Annexure MA-2. A copy of Chapter III of Indian
Railway Establishment Manual Vol. [ comprising of rules
regulating seniority of the railway servants, Rule 310 of which
provides for mutual transfer of the railway employees, has also

been annexure as Annexure A-6 to the OA.
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7. For ready reference, Rule 310 of the aforesaid manual is
reproduced below: -

“310. MUTUAL EXCHANGE - (a) Railway servants

transferred on mutual exchange basis from one cadre of a
Division /Office /Railway/ PU/ Unit to the corresponding
cadre in another Division /Office /Railway/ PU/ Unit shall
retain their seniority on the basis of the date of promotion to
the grade or take the seniority of the railway servants with
whom they have exchanged, whichever of the two may be

lower.”

8. The impugned order dated 24.08.2017 is also reproduced: -
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9. A perusal of rule cited above clearly shows that the railway
servant transferred on mutual exchange basis from one cadre of a
Division to the corresponding cadre to another Division shall retain
their seniority on the basis of date of promotion to the grade or
take the seniority of the railway servant with whom they have

exchanged, whichever of the two may be lower.

10. The applicant is aggrieved due to the reason that despite the
fact that he and his mutual transfer partner, both were promoted
to the higher Grade Pay of Rs. 2400/- on the date when the
mutual transfer order was passed, he was arbitrarily reverted to

the Grade Pay of Rs. 1900/-.

11. The contention of the learned counsel for the applicant that
the applicant’s mutual transfer partner namely Ramkesh had also
been promoted on the date when the mutual transfer order was
passed, appears to be baseless having no legs to stand. The
reason is that the applicant has not filed any cogent proof
regarding the promotion of his mutual transfer partner, Ramkesh
except one document MA-2 which, according to the applicant, is

promotion order of Ramkesh.

12.  Whereas Annexure MA-2 prima facie reflects that it is not a

promotion order but it is only a report of DPC with regard to suitability of

railway staff for promotion, which is evident from perusal of the
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very language of the report dated 30.12.2016 (Annexure MA-2)

quoted below: -

“Subject: Suitability with prescribed benchmark for the post
of Loco Pilot Goods Gr. Rs. 9300-34800+GP-4200/- against
Deptt. Quota in Elect (OP) department.

Ref: P/Agra/2016/24 dated 30.12.2016.

In reference above Railway Board’s letter No.
E(NG)I/2008/PM-1/15Vol-II dated 07.06.2010 (RBE No.
81/2010), E(NG)I/2008/PM-1/15 dated 09.02.2016 (RBE No.
15/2016) & GM(P)/ALD L. No. 797- g /7. /fd/ w=@R /Hsd /26
feis 12.8.2016 the following staff is found suitable by the
DPC for the post of Elect.(OP) department for 243
(UR=148+SC=65+ST=30) vacancies.....”

After this, there is a list of 114 employees. The name of the
mutual partner of the applicant is appearing at Sl. No. 16 in it.
Moreover, it is clearly mentioned in para 3, 4 and S of the aforesaid

list that : -

“3. The suitability select list is provisional subject to
modification on final outcome of any court case pending
before various Hon’ble Courts and new fact coming to the
notice of administration later on.

4. It is advised that merely placement on the provisional
suitability select list has no guarantee for retention of his
name on the provisional select list, which will depend on
satisfactory service during the pendencey of the provisional
suitability select list.

5. The above provisional suitability select list is subject to
the condition that the candidates are free from D&AR and

vigilance case.”

13. Thus, it is very clear that the list dated 30.12.2016 (MA-2) is

not a promotion order of the mutual transfer partner of the
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applicant namely Ramkesh but is only a report of DPC that the
names of the employees mentioned in the list attached to the
report, have been found suitable by the DPC, for the promotion to
the post of Loco Pilot Goods. The applicant has not filed any
document to show that his mutual transfer partner was promoted
to the GP Rs. 2400/-. Hence, in absence of any proof of promotion
of the mutual transfer partner namely Ramkesh, it cannot be said
that Ramkesh was also drawing same pay in the same Grade Pay,

as the applicant was drawing at the time of his mutual transfer.

14. As per Rule 310 of Chapter III of Indian Railway
Establishment Manual Vol. I comprising of rules regulating the
seniority of the railway servants quoted above, the applicant was to
take the seniority of the railway servant with whom he had
exchanged transfer, whichever of the two may be lower, therefore,
he was reverted to the lower Grade Pay Rs. 1900/- from Grade Pay

Rs. 2400/-.

15. There does not appear any ground to intervene in the
impugned order, which has been passed as per rules. The two
judgments relied upon by the applicant, as cited above, cannot give
any benefit to the applicant as the facts of both the judgments are
entirely different. In the case before CAT, Principal Bench, the
applicant and his mutual transfer partner, both were promoted in
the same grade pay at the time when the mutual transfer order
was passed whereas, in the case in hand, only the applicant was
promoted to the Grade Pay Rs. 2400/- and his mutual transfer

partner Ramkesh had not been promoted.
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16. Likewise, in the judgment passed by the CAT, Allahabad
Bench in OA No. 334/2017, the applicant had requested to cancel
the mutual transfer request and had moved a representation for
this purpose but the department without considering his request
for cancelling the mutual transfer, passed the order reverting him

to a lower scale whereas, in the instant OA, no such facts exist.

17. In view of the above discussions, the OA appears to be
without any force and is liable to be dismissed at the admission

stage. Accordingly, the OA is dismissed.

18. There shall be no order as to costs.
19. Hon’ble Shri Anand Mathur, Member (Administrative) has

consented to this order through email.

(Anand Mathur ) (Justice Vijay Lakshmi )
Member (A) Member (J)
Anand...
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