Reserved

CENTRAL ADMINISTRATIVE TRIBUNAL,
ALLAHABAD BENCH, ALLAHABAD

(This the 29t Day of January, 2021)

Hon’ble Mrs. Justice Vijay Lakshmi, Member (Judicial)
Hon’ble Mr. Devendra Chaudhry, Member (Administrative)

Original Application No0.330/01095/2014

Hemant Kumar Gupta S/o Late Shri K.C. Gupta. Present working as
Technician Grade-I, Ticket No.821 (C&W), North Central Railway,
Jhansi Division, Jhansi.

................ Applicant
By Advocate: Shri A.D. Singh

Versus

1. The Union of India through the General Manager, North Central
Railway, Subedarganj, Allahabad.

2. Divisional Railway Manager (P)/Divisional Personnel Officer,
North Central Railway, Jhansi Division, Jhansi.

3. Assistant Personnel Officer — II, Office of Divisional Railway
Manager (P)/ Divisional Personnel Officer, North Central Railway,
Jhansi Division, Jhansi.

4. Senior Divisional Mechanical Engineer, North Central Railway,
Jhansi Division, Jhansi.

5. Shri Manish Shivhare, Technician Grade-I, Under Senior Section
Engineer (Admin.), North Central Railway, Jhansi Division,

Jhansi.
.................. Respondents

By Advocates:  Shri P.K. Mishra proxy to Shri P. Mathur (R-1 to 4)
Shri Ashish Srivastava (R-5)
ORDER

Delivered by Hon’ble Mrs. Justice Vijay Lakshmi, Member (J)

By means of the present Original Application (OA), filed
under Section 19 of the Administrative Tribunals Act, 1985, the

applicant has prayed for the following relief(s):-
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“Gt) to issue a writ, order or direction in the nature of
certiorari quashing the impugned panel dated
11.07.2012 as well as posting order dated 27.11.2013,
so far as it relates to the respondent No.5. (Annexure
A-1 & A-2 respectively to compilation I of this
petition.).

(it)  to issue a writ, order or direction in the nature of
mandamus directing the respondents herein to include
the name of the applicant in the panel dated
11.07.2012 and in all other consequential orders
including the posting order dated 27.11.2013 and to
promote him on the post of Junior Engineer Grade-II
granting seniority with effect from 27.11.2013 from
which date the Respondent No.5 has been granted and
to carry out fixation of pay accordingly and to pay the
arrears thereof, within a period as may be fixed by this
Hon’ble Tribunal.

(iti)  to issue any other suitable writ, order or direction in
the facts and circumstances of the case which this
Hon’ble Tribunal may deem fit and proper.

(iv) to award cost of the application in favour of the
applicant.”

2. We have heard Shri A.D. Singh, learned counsel for the
applicant, Shri P.K. Mishra proxy to Shri P. Mathur, on behalf of
respondent Nos. 1 to 4 and Shri Ashish Srivastava, learned counsel
for the private respondent No.5, in virtual court. All the Advocates
had agreed about the proper Audio and Visual quality at the time of

hearing.

3. Shorn of unnecessary details, the brief facts of the case as
mentioned in the OA, are that the applicant was initially appointed
as Apprentice with effect from 16.02.1996. He was posted in the
regular capacity in the year 1999 as Technician Grade-III and since
then he i1s continuing as such without any interruption with

unblemished career.
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4. The respondents initiated a selection vide notification dated
16.11.2011 (Annexure A-3 to the OA) for promotion under 25%
Intermediate Apprentice Quota to the post of Junior Engineer — I
(C&W) in the Pay Band-2 of Rs.9300-34800 + Grade Pay Rs.4200/-
in Jhansi Division, for 07 posts, out of which 06 posts were for
General Category and 01 post was for S.T. Category. No post of S.C.
category was advertised due to lack of vacancies in that category.

The aforesaid notification dated 16.11.11 is reproduced below for a

ready reference.

“fegip: 16.11.2011
TFIE 328,/ 55— | |,/ A S H§ Podo
THOHE I, I, FAEYY gy 9 GoViE! v

a5 PodofdurT (et 7vGer) gv 25% ZFeNIASve e Bic @
St v 37— /] (P030) FoH0 TO 9300—34800+4200 IS
T & R&T 7g B 9%+ @ ford TI7 TIABT §7917 & T H
(TersIvIg)

IVl HUST GY BIRoT Ud 9T 19T H 25% FeRAleve
syfcw &I (Versiviig) @ Siaiia av sfi—// (@odo) . P0 w0

9300—34800+4200 U< U &I 4v7 & ford ag= FifHbT J77-T Fedifdd
g/

el Y& — 07 (WIo—06, THHI—I7e, TH0EI0—01)

SUvIFT Yel @I ¥ &g Povd d 14T (Sl HvSe]) H
prfva aRo 2o S gz srafaT v wrd &/

1. BIHTT F BrRfed aRodF ), SF g~ 11 T /]] T 16.11.
2011 &I 03 Y BT 9157 Har guf &Y o &/

2 [@F& 12082002 P HWaT 4 Hge FHGN FGAT FIT §IS H
HelgcrerT Scchlvl 81/ (3fEIHBaH % FI% 41T &+ & GrF)

3. [RTI# 12062002 & FIT Yl HHaR! G U & 1S Tae Hew
g (FEIEIT $§) I7 35 1399 F 10+2 #Iar 9iT §I8 W Il
&/

4. THT B] Y 16.11.2011 BT 47 T ¥ 3 T&T & ALY/

5 FHGNT BT TH 9T GV 3T B ST [FEIRT 18 T18 FI9wor faar
ST |
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6. THATYD HIETTT qUf BT & FUNIT GYIET ST HYd P YT
FHAT B 3GV AT~ || (H0F0) 00 9300—34800+4200 & TG
v g3 137 TR

3T PO d0 1397 H v @ scTorT Gl SyNiad Il &l qo
FVT &, g8 Gl JIey UV IaeT YF aed 89 FUr & draicad #
25—11—011 T& OFFT Hv7 o HaET [$ql F9RT I8 giarad &% o
1& sirdeeE Gad FIdl B qUl BYaT & S ST JdeT UF Welid BV
UH g9 H JAIBY HUSST Vo GIEF (F]) BIFITT v (@odo 39rT) F
15—12—2011 T& 477 P FGvel HY/

3qIeT g @& el [P, g Sild WeEl FAT gF B aegnid gid
ol ForiT Y faTd 15—12—2011 & SYRIT HIT 74eT 9A 9¥ [
T 191 SRNIT g 39T Al @ oid SUvi<T 89 wqT @ [ory
orF 9rd o qiet BTl @ A [dFIE 30—12—2011 TF G FYT
P TG 8 TIF FHAN) B [T e @) A qiad @ arai
§¥7 ST B 1Y% YAIN FYT &G YTl G aedl Y/

TATTE- JFT 80,/ —
(V1= 7R
Fd 7OV (F7) FTedT

gla—  aRodoamosi,/ #0do,/ Sl
H0T03]1%, / H0d0,/ SITed]
PR 9T T BTV I G @l el
FOBTOENO(TITHT SIFHTT) BIHE 7, ST BT qaared vq
1TeIFH FrIGE 891

5. A perusal of the above notification shows that the last date for
submission of form was 15.12.2011 and the list of eligible

candidates was to be published tentatively on 30.12.2011.

6. The applicant along with several other candidates, including
the respondent No.5, applied and appeared in the written test
conducted on 15.04.2012. Both of them obtained qualifying marks in
the written examination. The Service Records of the candidates i.e.
the A.C.Rs./Working Reports and awards given to them in the last
preceding 3 years, were also evaluated and added in the marks
obtained in the written examination by the candidates, while

preparing the final merit list. On the basis of total marks so
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obtained, six candidates including respondent No.5, all of general
category, were empanelled as per the number of vacancies in that
category, vide impugned order dated 11.07.2012 (Annexure A-1).
However, the name of the applicant could not find place in the

selected panel, being lower in merit.

7. Vide subsequent i1mpugned order dated 27.11.2013
(Annexure A-2), all the empanelled Technician Grade III Engineers,
including the Respondent No.5 were posted on the next higher post
of Junior Engineer Grade-II in the Grade Pay of Rs.4200/- in Pay

Band-2 of Rs.9300-34800/-.

8. The applicant, feeling aggrieved by his non selection and
under the firm belief that he had done well in the examination,
moved applications under Right to Information Act, 2005 seeking
informations about the marks awarded to him in written
examination and also the criteria adopted by the DPC for awarding

marks for service records.

9. The minutes of the D.P.C., obtained under Right to
Information Act, 2005, by the applicant, have been filed as
Annexure A-6 according to which, the criteria adopted by the
committee for awarding marks for records of service including
APAR/Working Report and awards given to a candidate, in the last

three preceding years, was as under:-
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Below Average 02 marks
Average 04 marks
Good 06 marks
Very Good 08 marks

Out Standing 10 marks

It was also decided by the selection committee to award two
marks for each Cash Award/Merit Certificate, subject to maximum
10 marks and reduction of one mark for each major penalty and 1/2

mark for minor penalty.

10. After perusing the copies of answer-sheet, supplied to the
applicant under Right to Information Act, the applicant found that,
he was wrongly awarded less marks in the written examination.
When he compared his answer-sheet with the answer-sheet of

another candidate namely, Kuldeep Singh, he found that despite

the fact that both of them had selected the same option i.e. (A)/(37)

for same question, the answer of Kuldeep Singh was been taken to
be correct and he was awarded one mark against the same, whereas
the applicant was not awarded any mark, ignoring the fact that he

had also opted from the same (A)/(37).

11. In so far as the marks awarded for service records 1is

concerned, the grievance of the applicant is that he was never
communicated any APAR in which he was given any entry below
the Bench Mark of ‘Very Good’, due to which, he could not make
any representation against it. Whereas, as per the verdict of

Hon’ble Supreme Court ‘every entry should be communicated to the
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employee concerned’. More so, due to wrong calculation of last
preceding 3 years, the marks given in respect of awards to the

applicant became less, causing his failure in the examination.

12. The applicant earlier, due to wrong advice, had challenged
the impugned order /panel, before the Circuit Bench sitting at
Gwalior, at Jabalpur Bench of Central Administrative Tribunal,
which he was permitted to withdraw with liberty to file fresh OA
before appropriate forum having territorial jurisdiction. Thereafter,

the applicant is before us by means of the instant OA.

13. Learned counsel for the applicant has contended that before
the withdrawal of aforesaid OA, filed wrongly before Jabalpur
Bench, counter affidavit was filed by the respondents, a perusal of
which substantiates the contentions of the applicant. According to
learned counsel for the applicant, a bare perusal of the aforesaid
counter reply, copy whereof has been annexed as Annexure A-9 to
the compilation No.II of the OA, clearly shows that instead of
taking into account the records of service for the immediate
preceding three years, which should have been for the years 2008-9,
2009-10 and 2010-11, the advertisement being dated 16.11.20211
and last date for submission of form being 15.12.2011, the
respondents have illegally taken into account the record of service
for the years 2009-2010, 2010-2011 and 2011-2012. It 1s

vehemently contended that in the instant OA also, the respondents
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in their counter affidavit have reiterated the same fact and as a
result of this wrong selection of years by the official respondents,
the merit position of the applicant got seriously and adversely
affected. The reason being that an award given by D.R.M., to the
applicant in the year 2008-09, against which the applicant could
have secured two additional marks, could not be counted and the
applicant could not be empanelled only by a short fall of two marks,
in the final panel. It has been contended that admittedly, the
applicant had obtained 37 marks in the written examination and 26
marks against records of his service. Had the reward given to the
applicant in the year 2008-09, been taken into consideration, the
applicant would have obtained two marks for that and his total of
marks would have been 28 instead of 26 under the head of service of
record and he would have secured 65 marks instead of 63. At the
same time, had the service records of the year 2011-12 of the
candidates, been not taken into account, which was illegally taken
into account as last three immediate preceding years, the
respondent No.5 would have got 2 marks less and the applicant

would have been selected in his place.

14. The next ground taken by the applicant to challenge the
selection of respondent no.5 in the panel, i1s that, despite the
availability of the ACR’s of respondent No.5, before the selection
committee, his working reports for the same period were considered
instead of his ACRs. The contention of learned counsel for the

applicant 1s that a working report cannot be equated with the
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ACRs, because representations are invited against the ACRs and
the entries are reviewed by the Reviewing Officer, either confirming
or expunging the adverse A.C.Rs., whereas in case of working
report, there is no such procedure. As a result of aforesaid conduct
on the part of the selection committee, the transparency in the
selection came under the cloud as it became very easy for the
Selection Committee to manipulate the entry in order to give undue

favour to a candidate.

15. It is lastly contended that the applicant had made three
representations dated 22.10.2012, 27.02.2013 and 13.03.2013 before
the respondents, (copies of all these three representations have
been annexed as Annexure Nos.11, 12 and 13 respectively to the
OA), but no heed was ever paid to any of his representations. It is
contended that although, in the minutes of the Selection
Committee, it has been mentioned that all the representations have
been rejected by the Selection Committee, however, no order passed
on any of his representations was ever communicated to the

applicant.

16. The respondents have filed counter reply stating therein that
as the applicant Hemant Kumar Gupta, got 63 marks out of 85
marks in aggregate, whereas Shri Manish Shivhare, respondent
No.5, had secured 65 marks out of 85, the applicant could not be
empanelled, being lower in the merit position. Moreover, the

applicant belongs to General Category (UR) and the last candidate,
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who was empanelled against the ‘General category’, had secured

64.5 marks, whereas the applicant had secured only 63 marks.

17. In reply to the contention about the non communication of
APAR entries, it has been submitted by learned counsel for the
respondents that only adverse remarks in APAR are required to be
communicated to the individual. So far as the present case is
concerned, as there were no adverse remarks given to the applicant
in the years 2009, 2010 and 2011, the entries for these years were

not communicated to him.

18. It is next contended by the respondents’ counsel that since the
APAR’s of Sri Manish Shivhare, the respondent No.5, for the year
ending 2009-10 was not available at the time of consideration and
as such the working report was taken into consideration. On the
other hand the APARs of the applicant for the year ending 2008-09,
2009-10 and 2010-11 was very much available and as such the same
was taken into consideration before finalizing of the panel against

25% apprentice quota.

19. In so far as the marks for awards are concerned, it is
contended that Sri Manish Shivhare was awarded only two marks
and that too for the year 2011-12, but as far as the applicant is
concerned his award for the similar years have been considered and

accordingly he had been awarded four marks.
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20. It is lastly contended that now all the candidates empanelled
in the impugned panel, have completed the requisite training and
have already been posted and working on the vacancies for which
the examination was conducted. Therefore, now the claim of the
applicant, which 1s devoid of merits, should not be entertained. It is

liable to be dismissed and should be dismissed.

21. It is pertinent to mention here that private respondent no.5

has not filed his counter reply independently.

FINDINGS

22. Before proceeding further, it appears necessary to have a
glance on the relevant rules/criteria adopted by the Selection
Committee for selecting the eligible candidates. All these rules
have been mentioned in details in the order passed by Selection
Committee while preparing the panel of successful candidates. The
applicant has filed the copy of the minutes of meeting of Selection
Committee as Annexure SA-II to the Supplementary Affidavit,
which is reproduced below:-

“Sub:-Selection for the post of JE (Mech./C&W) Pay Band-II
Rs.9300-34800 CCS (RP) GP 4200 against 25% LDCE
quota in (Mech. Deptt.) Jhansi Division.

Assessment of vacancies for promotion to the post of JE
(Mech.C&W) PB-2 Rs. 9300-34800 GP 4200 from departmental
selection is placed at NP-01 which was approved by the competent
authority at NP-01. The assessment of vacancies is summarized as

under.
UR = 06
SC = 00
ST = 01
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2. The vacancy position along with reservation position was
incorporated in the notification dated 16.11.2011 (Sl. No.1) vide
which applications were invited to eligible candidates up to
25.11.2011/15.12.2011. Category of feeder grade post from which
applications were called is Sr. Tech. grade-1, grade-ii and grade-iii
(Mech. C&W Cadre).

3. In  response to the above  notification  dated
25.11.2011/15.12.2011, 77 candidates have applied for the above
selection and only 75 candidates were found eligible. All the eligible
candidates were informed the Syllabus vide notification dated
28.02.2012 & 20.-03.12 (CP-9 to 4). Pre-promotional coaching was
conducted from 28.02.2012 and 17.07.2011 for all the reserved
community candidates (CP-9A to 9B).

4. ADRM/JHS has nominated Selection committee at NP-02 as
under:-

5. Written test was held on 15.04.2012 in the Office of DRM(P),
Jhansi in which 71 candidates appeared & 4 candidates were
absent. Attendance sheet is placed at SI.No.14. There is no provision
of supplementary examination in LDCE. The answer sheets were
top initiated by APO(M)/JHS before examinations. After
completion of written test, APO (M) marked the code Nos. on the
flyleaves and answer sheets.

6. Codified evaluation sheet is placed at SI.No.20. Result of the
written examination with coded Nos. was decoded by DPO and the
decoding sheets is placed at SI.No.22 to 24. Question paper for
written test at placed (CP-21).

7. The present selection is a General Selection and as per Rly.
Board letter No.E(NG)-1-2006/PM-1/4 dated 22.03.2006 and
advance correction slip-183 the General selection consists of 50
marks of professional ability and 30 marks of record of service and
qualifying marks is 30 out of 50 (60%) in written examination and
48 (60%) in aggregate (out of 80).

8. In term of HQ letter No.797-E/Policy/Seniority Marks dated
13.09.2006 and Board letter No. E(NG)-1/2006/PM 1/4 dated
22.03.2006 the selection committee has decided that the
allotment of marks of Record of service has been distributed
on the basis of last three years ACRs/Working report as
under:-

Below Average 02 marks

Average 04 marks
Good 06 marks
Very Good 08 marks

Out Standing 10 marks
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In addition to above, selection committee has also
decided 02 marks for each cash award/Merit certified (Max.
10) and deduction of 01 mark for each major penalty and %:
mark for minor penalty.

Further as per Rly. Board L. No.E(NG)I-2008/PM-7/4 SLP
dated 19.06.2009 the Service Records of only those candidates who
secured a minimum of 60% marks in ‘Professional ability’ have been
assessed and the final panel should be drawn up in the order of
merit based on aggregate marks of ‘Professional ability’ and ‘Record
of service’. However, a candidate must secure a minimum of 60%
marks in ‘Professional ability and 60% marks in the aggregate for
being placed on the panel. There will be no classification of
candidates as ‘Outstanding. The Marks of Record of service to 26
candidates, who qualified in the Written Test is placed at Sl. No.30
to 31.

9. Selection proceedings is placed at SI.No.32 to 33 duly signed
by all the members of the selection committee in which performance
of the candidates has been recorded.

Completion of written test, APO(M) marked the code Nos. on the
flyleaves and answer sheets.

10. In view of the above, the overall assessment of the candidates
& the selection proceedings placed at SI.No.32 to 33, the selection
committee recommends the following 07 employees to be placed on
the panel of JE-II(Mech./C&W) PB—2 Scale Rs.9300-34800 GP
4200 CCS(RP) in order of merit:-

SN Name (Shri) Design. | T. Stn. | SC/ST Marks Merit | Remarks
No. /UR obtained No.

1 Brijendra Dutt Tech-1 JHS UR 73.5 1
Anjum

2 Firoj Anis Ansari | Tech-1 JHS UR 71 2

3 Anopum Ku. Rai Tech-1 JHS UR 69.5 3

4 Sanjay Ku. Tech-11 JHS UR 66 4
Kushwaha

5 Manish Shivhare | Tech-1 JHS UR 65 5

6 Ranjan Bharti Tech-1 GWL UR 64.5 6

7 Santosh Kujur Tech-11 JHS ST 54 1

We have carefully gone through the guidelines provided for
selection procedure.

It is certified that none of our close relatives are under
consideration for promotion and that we have no interest in any
candidate.

ADRM, JHS is requested to kindly accord approval for
empanelment of the following candidates on the panel of JE
(Mech/C&W), GP 4200, PB-1I, Pay Scale Rs.9300-34800 CCC (RP)
in Mech. Deptt. JHS Division. As mentioned in Para 10.”
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23. A bare perusal of para 8 of aforesaid order clearly shows that
the allotment of marks had to be distributed on the basis of last
three years of ACRs/working reports and awards. Therefore, in view
of the fact that Notification for selection was issued in the month of
November/December 2011, the last preceding three years should
have been 2008-02, 2009-10 and 2010-11. But the respondents have
wrongly taken into consideration the service record including the
working report and awards of respondent No.5 of the year 2011-12,

which is admitted by them in Para 25 of counter affidavit.

24. DMoreover, the discrepancy in awarding the marks is also
obvious on a perusal of the answer sheets. A bare perusal of copies
of answer-sheets filed by the applicant shows that despite the fact
that both the applicant and the other candidate namely Kuldeep
Singh, have opted for the same answer for the Question No.5(2),
Kuldeep Singh has been awarded one mark whereas the applicant
has not been awarded any mark only for the reason that Kuldeep
Singh had also written the full answer in brackets after opting ‘A’,
whereas the applicant had only written (A). It is noteworthy that
the requirement was only to opt for (A), (B), (C) and there was no
such requirement that a candidate has to write full answer in
brackets. Why the applicant was not awarded the same marks, has
not been properly explained by the respondents either in their

counter affidavit or in their supplementary counter affidavit.
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25. Although, in the Supplementary Counter Reply filed by the
respondents, they have explained the reason for not taking into
account the award given to the applicant in the year 2008-09 by
stating that it was a ‘Hindi Award’ given for working in Hindi
under the policy of Rajbhasha (Hindi) and as this award was not
given on account of performance in the day to day working,
therefore, it was not considered in the selection and only two
awards given to the applicant were taken into account and he was

awarded four marks accordingly.

26. We do not consider the aforesaid explanation given by the
respondents satisfactory. It is noteworthy that no such Rule or
Circular has been annexed by the respondents in support of
aforesaid contention. In the notification there was not even a
whisper of any such fact that if any award is granted for knowledge
of ‘Hind?’ it will not be considered. In this regard Para-8 of the
minutes of meeting of Selection Committee is quoted once again,
which is as under: -

“8. In term of HQ letter No.797-E/Policy/Seniority Marks
dated 13.09.2006 and Board letter No. E(NG)-1/2006/PM 1/4
dated 22.03.2006 the selection committee has decided that the
allotment of marks of Record of service has been distributed on
the basis of last three years ACRs/Working report as under:-

Below Average 02 marks
Average 04 marks
Good 06 marks
Very Good 08 marks

Out Standing 10 marks

In addition to above, selection committee has also
decided 02 marks for each cash award/Merit certified (Max.
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10) and deduction of 01 mark for each major penalty and %
mark for minor penalty.”

27. Thus, a bare perusal of the aforesaid Para shows that two
marks of each cash award/merit certified (Max 10) was to be given
to a candidate without any distinction between the Hindi award or
any other award. It is well settled principle that “Rules of a game
cannot be changed after the game is over”. Above all, why the
marks for year 2011-2012, were considered by the respondents,

while selecting the candidates, has not been replied by them.

28. Considering all the facts and circumstances of the case and on
the basis of a clear finding that the respondents have not allotted
the marks as per the notification and rules and have wrongly taken
into account the Annual Entry/Service of Record/APAR/AWARDS
for the year 2011-12, which in no case can be said to be a year
coming under the last preceding three years of the notification
issued in November/December 2011, the Original Application
deserves to be allowed and is accordingly allowed. The respondents
are directed to reconsider the applicant’s position in the impugned
panel in light of the findings recorded by us and to place him in the

panel if he is found otherwise eligible to it.

29. Before parting with the judgment, it is made clear that the
marks awarded to the respondent no.5 and the applicant shall only
be revised and rest of the panel shall not be disturbed and shall

remain as it 1s, because we are not inclined to disturb the other
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candidates, who are already working on the promotional post since

the year 2013.

30. In the circumstances of the case, there shall be no order as to

costs.

(Devendra Chaudhry) (Justice Vijay Lakshmi)
Member (A) Member (J)

Sushil
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