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By Advocate Shri Romesh Gautam
ORDER

Hon'ble Shri P.T. Thiruvongadau. ﬂonber‘A)

1. As a result of re-structuring of the cadre of Train
Exem iners (TXRs) the number cf posts in the varicus grades
in Delhi Division of Northern Railway got increased in the
higher levels with corresponding reduction in the lower
levels. This re-structuring which had taken place with
effect from 1.9.81 and 1.1.84 sre relevant tec this OA.

The cadre comprises the following posts:~-

(1) Train Examiners Rs.425-700
(TXRs)

(ii) Head Train Examiners Rs.550-750
(HTXRs)

(iii) chief Train Examiners Rs.700-900
(CTXRs)

(iv) carrisge & Wagon Supdts Rs.B40-1040
(Csuws)

The sceles indicated above are the scales which were in

existence priocr to adoptien of the Fourth Pay Conmission

scales. The issue raised in this DA relates to premotion

from the post of HTXRs to CTXRs:  Due to the two

re~structuringgon 1,2.81 and on 1.1,84 2% and 50 posts

were added in the cadre of CTXR in Delhi Division with

correpponding reduction in lower levels. In addition

in the group of CWS(Rs.840-1040) a total of 105 posts

were added due to re-structuring as on 1.1.84 on an-

all zone basis.

2. Premotions uptc and inclusive of the level of CTXRs
are ordered on division basis whereas for filling up the

post of CWS such promotion is ordered on all Railway! basis

i.e, taking the integrated seniority of all the CTXRs

working in various divisions.

3. Due tc certain Court cases regarding seniority

filed before the Supreme Court and which ceses were decided

only in 1987 promotion tc the post of CTXR and cWS had

been considerably delayed and even the filling up of the
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additional posts(21 in number) subsequent to the re-structuring
on 1.9.61 could be done only by 1987, Thus by the time
promotions to the post of CTXR from the post of HTXR could

be ordered the followinu « types as of vacancies had to De
catered for:-

(i) Addition due to upgradation
effective from 1.9.81 - 21 numbers

(ii) Addition due to upgradaticn
effective from 1.1.84 - S0 numbers

3

(iii) Normal vacancies as on
31.12.83 - 14 numbsxs

(iv) Resultant vacancies due to
those working as CTXR getting
promoted as CWS consequent to
the re-structuring as on _
1.1.84(effect of restructuring
in the grade of CWS effective

from 1.9.81 is not relevant
to this OA)

/situation
As regards [ n (iv) above CTXRs of all the divisions

have to be comsidered on anintegrated seniocrity basis for
promotion as CWS. The applicants states that this exercise
is not yet completed and at the time of argusment

only about 69 posts out of 105 posts for the railway as a
whole have been filled up. Of +these 16 CTXRs of pelhi
division have got the benefit of promoticn as Ccus., OFf

the remaining 36 posts CWS to be filled effective from
1.1.84, Delhi Division will have its ‘ue share depending
upon the integrated seniority list of CTXRs.

4. Posts of CTXRs are to be filled by a process of
sélection comprising writien test and vivo voce. But

at the time of issue of instructicns regarding re-structuring
a simple prcocedure of modified selection consisting only

of scrutiny of service records has been specified. This
modified sslecticn is to be extended not only for filling

up th; additional posts created due to re-structuring(inclusive
of chain vacanciea!J Put also for filling up the normal
vacancies which were existing as on 31.12.83. In the

case of Delhi Divisicn such modified selection for the

categery of CTXR had te cater for 21 + 50 + 14 + chain
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vacancies, asmentioned as items (1),(ii), (iii) and (iv).n paras 2.
As regards chain vacancies the share of Delhi divisionm
is 16 numbers against the 69 promotionsto the post of
CWS made an =11 railway Sasis and there would be a further
share against the 39 remaining posts to be filled against
the upgraded posts of CWS on all railway basis. Out of
thooc}excapt for the 14 vacancies which have arisen in
normal courst)for the remaining vacancies due to upgradation
includiqg chain vacancies arrears are to be paid from
1.9.81 / 1.1.84 as per relevant instructicns of Railuway
BOard;
S. Delhi Divisicn had issued promotion orders for 21
persons effective from 1.9.81 and 50 persons effective
from 1.1.84. A further group of 16 persons was alse
given the benefit of upgradation from 1.1.84. since 16
resultant vacancies had arisen in Delhi Division in the
grade of CTXR consequent to that many number of CTXRs
of D&lhi Division getting promoted as CWS against the
hpgradcd posts-tuﬂver.and,abov; the 87 persons(21+50+16)
Delhi Division had initially sancticned promotions for
another 19 persons with effect from 1.1.84. Suhaoﬁuontly
by a letter dated 24.6.88(Annexure I) erders .cre
passed far re-fixation so that the pay as CTXR would be
only followed from the actual date of promotion ot from /[and
11,84 for these persons., Being affected by this order,
10 applicants have filed this DA praying for the setting
aside of the impugned order dafad 24,6,88., Further the
applicants have also sought a relief that they should be
deemed to have been promoted to the scale of Rs.700-900
effective from 1.1.84 with all consequential benefits.
6. 'During arguements, the learned coansel fairly
conceded that the benefits of arrears can be claimed only
against the upgraded posts or ‘the resultant @acancies
arising thereof from. For the normal vacancies of 14 posts

which were also being filled up by modified selection the
o5/
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issue of arrears from 1,1.84 can not arise since the
instructions of Railway Board dated 1.5.84(Annexure ~111)
clearly bring ocut that the benefit cof fixation from 1.1.84
should be givin against all vacancies which arose from
re=structuring including the ghain/resultant vagancies,

7. The next issue that is to be considered is from
the selsct list made as per modified salection
catering for upgraded :Z;%ngios as well as normal vacangies

who are the candidates/given the benefit of being fitted -

=
of arrears from 1,1,84. and who ars andidates to be

agaist re-structured vacancies withzzg% attendant benefit

fitted against the normal vacancies. In the latter case
i.s. those promoted against normal vacancias, the standing
instructions are that the promotion should be effective
only prospectively after the promoted employses take charge
of the higher posts, The lsarned counsel for the apblicants
argued that the senior most candidates in the combined
select list should be fixed against the 14 senior @ost
candidates in the sadect list of normal vacancies as

they would have been considered for such vacancies which
arose even before 1.1,84., Reliance was placed on

1990(8 ) scc 157(NT Devin Kitty and others Versus Karpataks
Public Servige Conmission). It is argued that vagcangies
which eccurred prior to 1.1.,84 should be filled by the
selection rules applicable prior to the instructions regarding
modified selection, which inqtructicna were issued in the
context of upgradation,

8. We are wnabls to agree with the above contention

for a number of reasons. In the ¢ citations . referred

it has been mentioned that the atautory rulss or Gout craer
is prospective in Nature unless it is Bxpressly or by
Recessary implication made to have retrospsctive effect.

WheZ® orocesdings were initiated by s#lection by advertisement
the selection should normally be regulated by the then

existing rules and Government orders and any amendement of

\
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these pending the selection should not affect the
validity of the aolactioq) unless the amended rulss or the

Govt orders issued in exercise of the stautory power either

by @xpress provision or by necessary ingendment indicate

that amended rulss shall be applicable to the pending

salection.

9. It is not the case where the selection had commenced

for filling up the normal vacancies as on 1.1.84 even

before instructions regarding re-structuring had been issusd

vide Railway Board's letter dated 1.5.84. Apart from this

Railway Board'a instructions prowide for modifisd selction

specifically ;ith reference to thse vacancies that existed
Jinstructions

on 1.1.84. Thus, these v ... 5 expressly and by necessary

implications have retrospective effect with regard to the

method of selection even for the normal vacancies as on

1.1.84.,

10. It is also inconceivable that senions in the

select list would get promoted from a later date whersas

the juniors from the same list would get promotion and

arrears from apearlier date. Agaig‘ovan if the selections

for vacancies prior to 1.1.84 had been held as per

normal rules which provide for consideration of a field

of eligibility of three times the number of vacancies

it can not be stated as to which particular candidate,

would find place in the sslasction penal.

1. For the above reasons, we do not find any flaw

in the approach bohinq the impugned instructions dated

24,6.88(Annexure~1), However; we naio that this letter

of 24.6.88 has not taken into account the remaining 36

posts(as part of upgradation) in the category of cWS

to be filled from the CTXR grpup. When this process gets

completed on all zone basis certain number of CTXRs of

Delhi division would also get the benefit Te that extant
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the iiaitation of 87 numbers mentioned in para 4 of impugned
order dated 24.6.88 will have to be suitably increased, Thers
will also be a suitable impact with regard to the candidates
mentioned in para 5. In the circumstances of the case, the
only relief that could be given is the impugned order
dated 24,6.88(Annexure-I) may be suitably modifisd by
the respondents after completing the process of filling uwp
of the remaining upgraded posts of Cus. Interim order

already passed on 15,7.88 stands vacated. No costs,

‘Q'szn—ifL'\ ?

.L/—v":-@ i
(P.T.THIRUVENGADAM) (c.3. roY) '7 3/9¢
Member (A) , Member (J)
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