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CENTRAL AI>4INISTRATIVE TRIBUmL.miNCIPAL BEJCH,

f^W DBLHI^

- O.A,Mofe53/88
-. r• NSw Qelhi this '''y J^-September,1994..

Hon»ble MrjS.R.Adigef Member(A)

Hon'ble Mrs;^ lakshmi Swaminathan, Mtmber(j) •

Shri V.K.Gulati,

s/o Shri H.KvGulatlf
Technic al Asstt» (Shipping)Depttf
of Agriculture and Co-operation^

Naw Delhi,

By Advocate Shri R»K»Kaiaal
versus

Union of India, rep.'by
Secretary to Govt,
Ministry of Agriculture,
Hsw D»lhi|

2$ Joint Secretary,
Agricultural Ministry,
I^v/Etelhll 'liV* • «Respondents|S

By Advocate ^hri Madhav Pdnik^ri,^

JUDGh-IEOT

.Applicint^

By Hon'ble. Mri;^,R,Adlige, Merober(A)

In this application, Shri V.K.Gulati,

former Senior Technical Assistant (Shipping),Deptt;1

of Agriculture and Co-operation, Govtf of India,

has impugned the penalty order dated ai'lli'BT

(Annexure-V) removing hijR frcro service which

has been upheld by the appellate order dated

8>7.87 (Anne xure-VI) f

2, From the materials on record, it

appears that the applicant was proceeded against

departmentally on the following chargess-

i ) Unauthorised absence from duty for
132 days during January, 1983 to June.
1984,

ii) Late coming to office on several
- occasions without prior santion or

permission of the competent authority
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during the period June, i983 to June, 1984.

iii) Geming to office on 12.3.84 and 13.3«84 but
not doing any office-work but typing personal
matters and misusing the off ice typevff iter,

3. The inquiry officer in his report dated 30.6.1986

(Annex. - IV) held that the applicant had unauthor isedly

absented himself from duty on 52 days during the period

January, 1983 to June, 1984 and had cone to office late

as many as on 72 occasions dur ing the period fr m June,

1983 tP June, 1984, The charge of misuse of the

h , typewriter was not proved, ^pcept ing the inquiry *

of f ic er' s findings, the disc ip linary auth or ity passed

the impugned penalty order which has been upheld in

appeal against which the applicant has now come befcr©

' the Tribunal.

4, The f irst ground taken by the applicant is that

the punishment of removal from service on ooere charge

of "absenting without prqjar leave application" and

»lgt€ coming« is ex facie arbitrary, unreasonable,

^ gr OSS and dispr cportionate and ttius violative of Article
14 and 16 of the Constitution. A perusal of th is

W ground makes it clear that the applicant has not denied

the charges, but his attack" is against the quantum of

punishment. In Union of India vs. Parma Nanda ; aK

1989 X 1185, it has been held that if there has been

an inquiry consistent with the rules and in acccardance

with the principles of natural justice, what punishment

would meet the ends of justice is a matter exclusively

/V within the jurisdiction of the competent auth or ity.

Hence, this ground fails.
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5. The next ground taken is that the delay in the

conduct of the prcceedings resulted in denial of

reasonable opportunity to the applicarrt to plead his

defence. This argument has no fcarce, because, firstly,

the charge relates to the per iod January, 1983 to June,

1984 , and the inquiry was held between December , .1935

and February, 1986, which cannot be said to be a delay
''f"' dcjfAci

Of such magnitude where the applicant could not remember/^
0\"his acts of alleged misconduct. Moreover these igi&^ |Z

alleged unauthorised absence and late ccming v^ere net

isolated instances » but were frequent in number, and

some of them were of considerable duration in time.

6. The next argument taken is that the f indings of the

I.e. are perverse. The applicant has ncwhere substan

tiated this contention. The I.C» after conducting a

detailed inquiry, in -^ich the applicant also partici

pated , has concluded that during the relevant period ,

the applicant absented himself from duty on 52 days

and came late on as many as 72 occasions. The

applicant's only defence is that he hesi sent leave

applications in respect of these absences and/ci'

informed the authorities that he would be coming late*

as he had to look after his aged parents who were

chronically ill. The I.G. in his f indings has pointed

out, arKi it requires no reiteration^ithat mere submission

of leave applicatiom does not mean that the leave has

been sanctioned, and the Government servant can choose

t to absent himself from duty by antic ipating sanction.

The appellate authcacity has correctly pointed out that

leave is not a matter of right, but a privilege \fthich

has spec if ically to be sanctioned by the competent
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author ity and in the absence of sanction thereof ,

lea\-e applied for cannot, be taken as ^proved. Hence,

this ground also has no merit.

7. The next ground taken is that the inquiry officer

has been inconsistent in h is f indings. It is alleged

that in spite of the applicant not signing the attendance

register on a few dates, the inquiry officer held that

the applicant had ^tually attended the office, and

at the same time the I.C. had relied on entr ies in

the very same attendance register to hold that the

applicant came late on certain dates. The purpose of

the attendance register is to mark the date and time on

whkh the Government servant attends duty and if the I.C.

d id rely on the entr ies in the attendance register to

conclude that the ^plicant had come late to office on

different dates, it cannot be said that his finding was

vitiated in any way. Hence, th is ground also fails.

3, In the rejoinder, two add it ional grounds have

been advanced by the applicant. Under the Code of

Civil procedure, these do not form part of the pleadings

and it would be open to us to reject them summarily,

but as they were raised by the applicant's counsel

during hear ing , we think it f it to discuss them.

The first additional ground taken by the applicant

is that relevant cffice notings in the applicant's

j)personal fine with respect to the listed documents
(j

had been sought for at the time of ccmmencement of

the departmental proceedings 'Mi ich were denied to the
O'iKrtcf ^

applicant, which has prejudiced him. It is that

the production of these documents would have disproved

the charges against him,jA paragraph 3.2 of the I.C. *s
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report it has been stated that the defence assistant

had requested to make available the said office notings,

but as the additional documents required were not

specified, arri tlieir relevancy not indicated, the

request was rejected. The second argument advanced

in the rejoinder is that the I.O. refused to permit

the Director (i^v^ron,) to appear as a defence witness,

who alone would have thrown light on the unavoidable

circumstances under which the leave ^plications had

been submitted. In this connection, shr i Kamal, also

cited ruling in S. K. Jain vs. Union of India ; AlH 1990

(2) Gat 255, in paragraph 17 of which ijt was held that

the inquiry officer had proceeded in that case^contrary

to the established legal position and the relevant

instructions in regard to the supply of documents and

summoning witnesses,

9, i\s stated above, the applicant's defence is that

he v/as compelled to absent himself frcm duty arri/or

come late to off ice» as he had to look after his

aged parents who vjere chronically ill, and that he had

filed leave applications and/or inforiRed the office

about his coming late. The respondents have not

accepted th is reason advanced by the applicant and

have correctly observed that mere submission of a

leave application does not mean that the leave has been

sanctioned , and a Government servant cannot absent

himself frcoi duty by antic ipat inig sanction. In Hie

absefxe of sanction thereof, leave applied for cannot

be taken as approved. Neither the production of the

office notings sought for by tlie applicant, nor the

production of the Director (i<^mn.) as a defence

witnes s wouId c h ange th is inc ontr overt ible p os it ion.
X, /), rJil /K< Ai/- hrt'ji
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Under the c ixeurostances , even if the off ice notings

were not produced, or the Director (^i^elfnn,) was not

sunmoned as a defence witness, no prejudice can be said

to have been caused to the applicant. In Managing

Dirsctcs:, IL Hyderabad 2. Ors. vs. B. Karunakar S. Cars ;

(1993) 25 Arc 704 S3, it has been hold, "The theory of

reasonable qpportunity and the prirciples of natural

justice have been evolved to uphold the rule of law and

to assist the individual to vindicate h is j ust r ights.

They are not incantations to be invoked noj: rites to be

performed on all and sundry occasions, whether in fact

prejudice has been caused to the emplo^'ee or not

has to be considered on the facts and circumstances

of each case. Where, tiierefore, ..no different

consequences would have followed, it wduld be a

perversion of justice to permit the eirployee to resume

duty and to get all the consequential benefits. It

amounts to rewarding the dishonest and the guilty and

thus to stretching the concept of justice to illogk:ai

and exasperating limits^ It amounts to an ^unnatural

exp'̂ ans ion of natural justice®* wih ich in itself is

'v.. antithetical to justice.*

10. la the light of the facts and cixcurastances cf

this , and in the background of the ruling c ited above

we see no reason to interfere with the irrpugned order.

This application fails and is accordingly dismissed.

No c osts®

/as/

( f/rs. Lakshmi .Swaminathan ) ( s. R. ^ige )
Member (J) Member (;A)


