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JUDGEMENT

The éhort point that arises for co'nsideration

. in this case is whether a Raiiwéy emplbyee who had exercised -

his option while still in service foi'.switching over from

the non-pens:.onable Gontr:.butory Providend Fund Scheme :

‘to the Pension Scheme can be denied the benefit of the

said Opti.on on the ground that hlS pontinuation in service
was due tQLf'ortqitous cn:'cumstanca of his having not been
retired on the basls of the date as recorded in his service
book. _

2’. - The facts of the case giving rise to the present
applicatlon filed under Secti.on 19 of the Administrative .
Tribunals Act, 1985 are that the applicant had joined the
'sérvice of the reSpondents‘ as Carpenter J“.n'the year 1946.
According to the applicant, his date of birth was 19th
July, 1927 and ihe same is said to have been mentioned

in various official cqmmﬁniqations as per averment in para
6.4 of the application. On the basis of the said date of
birth, the applicanﬁ was due for retirement on superanmuation

on 3ist July, 1985 and he was actually retired from service

~on the said date.
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3. In 1983, the respordents héd given an
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obportunity to all the Railway employees governed

under the SRPF to switch over to pensionary benefits.

It is averred in.para 6.7 of the application that in
pursuance of the aforesai.d cl.rcular, the applicant opted
for pensmnary benefits and gave hx.s option in the
requisite form to BeSpomlent No.2., It appears that no
action was taken on the samé, The Railway Board issued

another circular No.F(E)III/85/EN/L/15, dated 18,6.1965

‘which gave another opportunity to the Réilway staff for

exercising their option for the Railway Liberalised

‘Pension Rules. The applicant was again asked to exercise

his option for_pensionar\j'benefits on 17.,7.1985. The

Deputy Chief Mechanical Enéineer (W), Alambagh, Lucknow,

communicafed the said option of the applicant to the

Senior Accounts Officer (W), Lucknow, Vide his letter

‘dated 20th July, 1983, a copy of which has been filed
'as Annexure A-2 to the application, The applicant als~o

filled up the reqﬁisite form for paymérit‘of peqsiodéry
benefits on the basis of his option. However, on 28.7.485,
tﬁe applicant was informed by' the Department tﬁat his
date of retirement should have been 28.2,1985 but due to
some administi‘ative errors/omiss ions, it had been wrohgly

snown as 31.7.1985 in the service record of the applicant.

- The applicant was informed vide letter dated 10,10.1987
filed as Annexure A=l to the application, that since his

caée was a policy matter, it could not be considered by
thne Pension Adalat., Aggrieved by the said communication,

the present application has been filed.

. 4, The case of the respondents, as stated in the

counter-affidavit is 'l:hat "Due to clerical error, howeyer,
the date of birth was recorded in the retirement list as
19.7.1927 instead of 19.2.1927, hence he was shown to be
retired on 31,7.1985 (AN) instead of 28.2,1985(AN).

However, at the time of his retirement for calculating
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and paying the settlement dues to the employees, just
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atter his retirement as per extant rules and practice
adopted by the Respondents, his service record was
scrutinised and on scruﬁiny it was tound that his date

of birth is recorded as 19.2,1927, hence he should have
retired on 28.2,1985, but due to clerical error, the
petitioner worked tor five more months beyond the date

of actual swperanmuation (i.e. 28.2,1985, from 1.3.1985% to
3L.7.1985). No doubt, the petitioner opted for Pension
on 17.,7.1985, for the tirst time. In this regard it is
stated that if he had retired on the djte of superannuation
i.e. 28.2,1985, he would not have been entitled to exercise
option for pension, as this option was available only

for those employees who retired on or atter 31.3.1985 and
the petitioner was due to retire on 28.2,1985, However,
his case was referred to the Rly. Board through the

G. M, (P).' N. Rly's letter dt. 26.8.1985 (Annexure R-3) to
accord sanction for the irregular retention in service
beyond the date of superannuation i.e. from 1.3,198% to
31.7.1985, and the decision of the Rly, Board was received
vide their letter No.E(G)86~RT2/3 dated 8.4.86 under the
G.M.(P). N. Rly. Letter No.522-E/399/E iiW/L dated 18.4.86
(Annexure R-4) in reply to letter dt. 24,5.86 (Annexure
R-5) and on 25.8.1986 ( Annexure R-6), wherein it has been
decided that the period from 1.3,1985 to 31.7.1985 may be
treated as on re-employment, according to which Shri Lal
Singh, the petitioner, Ex. T. No.323-A, is deemed to have
retired trom service w.e.t. 28,2,1985., It has also been
decided that in terms of the instructions contained in
Rly. Board's letter dt., 18,6.85, circulated under G.M.'s
Printed Serial No.8752 the persons who nx?o in service

on 31,.3,1985 and retired on or after 31.,3.1985 were
eligible to opt for pension. Since the petitioner is deemed

to have retired from service on 28.2,1985, (and thus not in
continuous service on 31.3,1985) as such his case is not
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covered under the Rly. Board's letter dt. 18,6.198%)
P.S. No.8752) filed herewith as Annexure R=7). As a
result, the petitioner remained as S.R.P.F. optee and
accordingly his @ase has been settled under S.R.P.F.
Rules instead of Pension Rules.®

5. The point that arises for detemmination is
whether in terms of the Railway Board's letter dated
18.6.1985 on the subject of "Exercise of fresh option
by the Railway Employees governed by the SRPF(C) Rules -
to come over to the pensionacle service®, the applicant
is entitled for switching over to the pension scheme.
The relevant paragraphs from the sazid circular, which
was produced before us by the learned coumsel Shri Moolri
at the time of hearing, are reprdduced below: -

"Consequent upon the treatment of the entire
dearness allowance upto the price Index Level
of 568 as pay for retirement benefits w.e.f.
3l.3.8%, removal of the exting limit of
Rs.1500/~ p.m. on pension & raising tha of the
ceiling of DCRG from Rs.46,000/= p.m. to
Rs.3C,000 p.m. as issued vide this Ministry's
letter No,PCIII/8/DP/1 dated 17,%5.65 and
F(E)III-82 PNI/3 dated 17.,5.85, the Ministry
of Rly. with the approval of the President
have decided that another opportunity for
pension option be given to the Railway staff
who were in service on 31.3.85 and onwards
and still governed by the SRPF (C) Rules
to come over to the pension scheme including
Family Pension Scheme, This option will
remain valid upto six months from the date
of issue of the orders i.,e. upto and inclusive
of 17,12,85.

XXXXXXX XX X XXXX XX XXX

"4, The Railway servant who does not exercise
~an option within the prescribed peried or quit
service without exercising an option or whose
option is incomplete or conditioned or
ambiguous shall be deemed to have opted to

A /(&L\.A»J remain under SRPF (C) Rules. It should be made

o 7

clear to all concerned that this is the last
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opportunity for them to opt for pensionary
scheme and no further option should, *

6. The pre-requisite conditions for exercising
the option are that the comcerned Govermment employee

should have been in service on 31.3,1985 and onwards
and still governed by SRPF Rules. Para 4 also makes it
clear that the concerned Railway servamt should have
exercised his option in the prescribed period and he

" should actually have been in service at the time of

exercising the option. Further, the option should have
been complete, unconditional and unambiguous., It does
not stipulate that if a person is conti in service
on re-employment or extension, he would not be eligible
for exexcising the option in terms of the aforesaid
circular. In the present case, the applicant had
continued in service till 31,.,7.1985. The same might
have been due to any technical lapse on the part of the
respondénts and merely because they had treated the
service for the period beyond 28.2,1985 as being on
re-employment basis, does not render the applicant
ineligible for exercising the option for the pensionary
scheme, When the applicant had actually retired on
3lst July, 1985 and was paid salaries duou#o that date ,
ax his deemed retirement from 28.2,1985 as contended in
the counter reply has no bearing in so far as his
entitlement for pensionary benefits in terms of the
circular dated 18.6.,1985 is concerned.

Te In the light of the above discussion, the
application is allowed and we direct the respondents

) to accept the option exercised by the applicant in

July, 1985 and act therecn for allowing him the benefits
of pensionary scheme as admissible under the relevant
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rules and instructions on the subject after adjusting
any amounts already paid to thje' applicant. There shall
be no order as to costs. ‘I
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