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CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BENCH,
NEW DEIHI,

0.A.N2, 1242 of 1988 Date of Decisions Al-f2.93

CORAM

Hontble MZ;S{Rfﬁdige,Membér{A),
Hon'ble Mr.B.S,Hegde, Member (F)
Shri Anil Khanna

ExsSenior Clerk,

Secruity Branch,
Northern Railway,

Panchkaun Road,
New De lhi °
By Ad-rocate Shri B.S.Mainee cesseece.Applicant,

Versys

L. Gepneral Manager,
Northern Railway,
Baroda House,
New Delhi.
2, Chief Security Commissioner,
- Northern Railway,
Headquarters Office,
Baroda House, -
New Delhi,
By Advocate Shri K.K.Patel

eses0..B8spondents,’

ORDER

Hon'ble Mr. S.R.Adige, Member(A)

In this application, Shri Anil Khanna,

Ex.Senior Clerk, Northern Railway, New Delhi has

impugned the order dated 23,2.87 (Annexure-Al)
removing the applicant from service and the appellate
order dated 27.10.87(Annsxure~-A2) rejecting the

appeal,

2, The applicantts case is that he was
appointed as a Junior Clerk on adhoc basis vide
notice dated 21,5,76 {Annexure-A3) and was thereafter

° . ~ A
regularised on 14,4,80(Annexure-A4), He was granted
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four days' leave on average pay from 7.5.85 t> 10,5.85
but he could ”ot resume his duty on 13,5.85(Llth and
12th being Saturday and Sunday) on account of hisg
sickness, As he was not getting any reliesf from the
Railway Doctor whose trestment he was receiving from
3.,1.85 to 9,4.85, he put himself under the treatment
of a Private Doctor end submitted that Private Doctor!
Mzdical Certificate for tha period from 13.,5.85 to
7.7.85 which was accepted by the respondents and
the said period was regularised és lzave due,’ Howaver,
his conditicn did not improve, and he continued the

creatment under the Private Doctor, but the rﬁcooﬁdcnt

did not accept that Private Doctor's Medical certifice
beyond 7.,7.85 and directed the applicapt to got to

‘the Reilway Doctor for treaiment. The applicant

contends that as he had no faith in the Railway Doctor
he continued to receive treatment of his Private
Medchl Practionar, and in response to the respondent:

le

(—1_
t
(%
H

dated 30.10.85{Annexure~A5) directing the

P
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oplicant to get himself treated by the Railway
Doctor, he sent @ reply on 22,1,86 stating that
he did not take the tresztment from the Railway
Doctor because he could not get any relief from him,

Mzanwhile, the respondents issued a chargas=shzet to

the zpplicant on 16.10.85 for alleged unauthorised

absence from duty from 8.7.85(Annexure-A7). The
applicant claims that he gave a reply to the charge=-
sheet but copy of the same has not been filed, M2ann-
while, an Enquiry Officer was nominated who procesded
with the enquiry exparte although the applicant
claimps to haﬁe informed the Enquiry Officer that he
was not in a position to attend thes enquiry, The
applicant states that he was declared fit on 22,12.86
and reported for duty on that date, The respondents
sent him to DWO, Delhi for fitness to resume duty,

who declared him
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3, It is ailegedihﬁﬁithout'waiting,the applicant's
representation, the respondents rushed through the
enquiry exparte wiihout permiiting the applicant

to recover and participate in it, and the Engquiry
Officer submitted his report on 7.10.86 (Annexure-il3),
on the basis of which the respondents issued a show
cause notice dated lﬁl.B?(Aﬂnekgre-Al49. The
appliCant‘statés that he submitted a detailed reply

on 22,187 (Annexure-Al5), but without applying his

~mind to fhe same, the Senior Commandant,RPF, New Dalhi

passed the order on 23,2,87 (Annexure-Al) removing

the applicant from service with immediate effect,

4, During arguments, the first‘ground takén
by Shri Maiﬁee learned counsel for the appllcant

was that th° ordar of removal was hit by Article 31l

(1) of the Constitution, bscause it was passed by an

authority subordinate to that by which the applicant

was appointed, and in this connection Shri Mainee’
H 3 B

" referred to the notice dated 21.5,76 (annaxure-A3),

signed by -Députi Chief Security Officer stating -

that the applicant aftér having bsen declared

medically fit was temporarily appointéd as a Clerk

on adhoc basis aﬂalnst an existing vacaney in the

Security Officer's Offlce, Delhi in the revised scale
plus usual allowances admissible under the rules

from the date he resumed duty in terms of SPO{HQ)'s

lefter N2, 220-E/1810(Eiii) dated 175,76, Shri
Mailnee argued that this notice is in fact the
appointment letter and not letter N5;220—E/1810(Eiii)

dated 17.5.756, which reads in its entirety as follows:
“écg,A0901gum§nt gs Qffice Clerk on adhoc b351s
ns Loy

gar LA% éareggk. 5f suitability adJudged by the
Dy.CSO , Shri Anil Khanna s/o Sri 0.2,
Khanna, S.I/RPF, Baroda House, New Delhi, .
has qualified for the post of Office Clerk
grade Rs,260-400(RS). He may,therefore,
be appointed as Offics Clerk grade #,260-
400{iS) on achoc basis in Security Branch.

This has the approval of AddL,CPD,
PA/CSO SPO(HQ)"
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5, We find it difficult to accept this contention
of Shri Mainee, Normally a copy of the appoin€Meni is
addressed tothe gppointee, but it is clear that no
copy 2f the notice deted 21,5.76 was endorsed to the
applicahte It further appeafs that the applicant joined
his post in terms of letter dated 17.5,76, the subject
of which itself is fappointment as Dfficer Clerk on

adhoc basis against loyal quota', Shri Mainse contendad

w
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hat this letter dated 17.5.76 is an internal
communication and cénnot be treated as the applicant’s
appointment letter, However, we note that the applicant
himself in his appeal dated 243,87 made to the DIG.,
RPF, Northern Railway againsit the order of punishment
has stated that he was appointed by the SPO(HQ) vide
order dated 17,5.76 and the pléa that he was appointe
by notice dated 21.5.76 is being raised for the first
time before us. Under the circumstances, the applicant
must be treated to have been appsointed by letter

dated 17.5.76 signed by SP0(H)3) and the notice dated
21.5.76 merely reiterates the ¢ ontents of the letter

dated 17.5.75,That being the position and as the Senio

‘Commandant, iPF, New Delh who signed the removal order

dated 23.2,87 is admittedly not inferior in rank or
status to the 3PO(HL) who issued the order dated 17.5.7
appointing the applicant, this ground tsken by Shri
Mainze fails,

6. The second ground taken is that Rule 9(12

N

O-C

the Raillway Servants(Discipline &Appeal) Rules, 1963

has not been followed, which reads as follows:=

"The iaguiring authority shall, if the

railway servant fails to eppear within

the specified time or refusss or omits to
plead, reguire th2 'Presenting Officer:,

ne proposes to prove the articles of charge,
and shall adjourn the case to s later date

not exceeding thirty days, after recording an
rder that the railway servant may for the
purpose of preparing his defence give a novice
within ten days of the order or within sucth
further time not excesding ten days as the

- inguiring authority may sllow for the discover

any documents which ar2 in

[

of production of any mel iy : t
possession of Rallway Administration bu? Qoiﬂ"
mentioned in the list rzad hto in SUD-LULSAS

hall indicate the
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T2 levance of the documents required by him
o be discovered producad by the railway
Administration,®
7, On a perusal of relevent departmental

proccydlngs’ record, produced for our inspection by -
Shri K.K.Paﬁel, we find that it is true that the Enquirp
Officer did not order adjourning the case, after the
Presenting Dfficer had concluded;to 2nable the
applicant to prepare his defence, but in our view

this does not vitiate the proc2edings. Shri M%inee

has relied upon two rulings reported in ATR 198% age

54 and ATR 1987(1) page 19) in support of his
contention that failure to pass the formal order
edjourning the case, renders the entire departmental
proceedings'illegal, dowever, we are unable to accept
this view because the objective »f this provision is to
afford the railway .servant an opportunit ty to indicate
any document other than those listed in sub~-ryle (6),
which he requires in lls defence to reply to the charge:

but in the ianstant case, the two chardes against
3

applicant; viz,

i) unauthorised absence from 'duty from 8.7.85;
ii) disobedie ence of the ordexsof the superior
Officers in failing to report sick with the
Railway boctor, have not been denisd by the
applicant,
3, The applicant has not denied that he

was absent from duty from 8,7.85 sawords, His defence
is that he was unwell, and furnished P.M.Cs in support
of the same. The Tespondents having reasons to suspect
the bonafides of these MMCs, directed the applicant

'
to get himself medically examined by a railway doctor,

but the applicant instead of ab1d¢ng by these dirsction:

advanced the preposterous plza that he had no faith

=1y
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in the railway doctors., In fact, this assertion of the

applicant contradtdi his own statement in writing
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dated 10.,4.85 that after taking the treatment of s
railway doctor, he found himself fit for duty. During
arguments, Shri Mainee made the astonishihg prepostion
that 1f the respondents had doubts about the bonafides
of P.M;Cs, they should have sent the'railway doctor
totreat the epplicant at his residence, Suffice to
say that Rule 1474 of the Indian Lailway Zstablishment

Menual nowhere prlscrwbes tn1~9

9 It is also pertinent +to mention that the \

applicant did not submit even the BVCs on dus dates or

soon s thereaf rg Four MCs were submitted on 1,2,86,

1.,5,86, lMS .86 and 22.12.86 , and that too only on

4

22,12, SO,W%en strong doubts arose about the genuineness

of these P.MCs and they ware endorsed to the railway
v, A .

doctor for his COUHLPrS'anBmﬂne countersigned them

only for 20,1,86 and not for the entire period

(July, 1985 to January,1986),
# /7 Mt /I/ Aot
10, In view of the(total non-co~operation in the

departmental enquiry, of which he had full notice,

the respondents were compellad to proceed eXxparte

and. the order of the disciplinéry duthority is a detaile«
and rvuooned one, FUAIL Oppofﬁunity was given to the
applicant to participafe in the same, but he did not

avall of that opportunity,

1i. . Shri Mainee has also contended that the
appellate order was not reasoned one, and no personal
hearing was given to the aspplicant,’ A perusal of the
appellate order makes it clear that the main points takes

by the applicant have been discussed, and Shri

mainee has not furaished any ruling to show

' . , . - 1 .
that it is mandatory to give personal nearing

4
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in e@ach and every case,

/o~

L No doubt, the applicant joined duty on

21,1.87, but his period of absence from duty from
8,7.85 to 20.1.87 can only be described as unauthorised,

'in the absence of any certificate from the railway

D00uor, that the applicant was in Laot so unwell during

A
this entire period as to @nable him to attend his

normal duties. In so far as the penalty of removal

is concerned, the Hon'ble Supreme Court in 'U,0.I Vs,

Perma Nanda '(:AIR 1989 SC 1185) had held that the

Tribunal has no jurisdiction to interfere with the
quantum of punishment imposed as a result of disciplinar

case,

12, Under the circumstances, the impugned order

warrants no interference and this application is

dismissad.
13, Mo costs,

Mﬁ%%.{m_,,,ﬁ. | / jzr
(8.9, *vgde) {5.R.Adig )
MAABAA(T) MEMBER (A).
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