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CAT/7/12

*" IN THE CENTRAL ADMINISTRATIVE TRIBUNAL Q
) NEW DELHI '

0.A. No. 1239/88

.T.A. No. ' ' 199
- DATE OF DECISION__ 31,12.1990.
Shri Jasvir Singh ~  Petitioner
Shri Nukg_l Taluar, Counsel Advocate for the Petitioner(s)
Versus
Union of India & Ors, . Respondent

shri G,S, Chauhan, Sub=-InspectorAdvocate for the Respondent(s)
(Ueptt, Ufficial)

CORAM

The Hon’ble Mr. Jystice Amitav Baperji, Chairman,
TﬁgHon’bleMr.I.K. Rasgotra, Member(A),

1. Whether Reporters of local papers may be allowed to see the Judgement ? -~
2. To be referred to the Reporter or not ? _~

3. Whether their Lordships wish to see the fair copy of the Judgement ? -~

4. Whether it needs to be circulated to other Benches of the Tribunal ? =~

@Q? W
S
(AMITAV BANERJI)

| : CHAIRMAN
‘ 31,12.19¢90,
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CENTRAL ADMINISTRATIVE TRIBUNAL .
PRINCIPAL BENCH f)
NEW DELHI.
REGN, NO, 0,A, 1239/88. OATE CF DECISICN: 31,12,19¢90,
Shri Jasvir Singh, .es Applicant,
Versus
Union of Indiz & Oré. .o Bespondents,

CORAM:  THE HdN'BLE MR,JUSTICE AMITAV BANERJY, CHAIRMAN,
o THE HON'BLE #R, I,K, RASGOTHA, MEMBER(A).’
For.the Applicant, ' © ese Shri Mukul Talwar,
. Counsel,
For the Respondents, e+ Shri G,S, Chauhan
a~e ?
Sub=Inspector(Deptt,

‘ : Cfficial)
(Judgement of the Bench delivered hy

Hon'ble Mr, Justice Amitav Banerji,
Chairman)

The applicant Shri Jasvir Singh, who was a constable
in Delhi Police, has filed this Application acgainst termination ol
the
his service vide/order daeted 10,11,1987 passed by the Deputy
Commissioner of Police, IInd Bn,, Armed Police, Delhi and
also acainst the order fejabfing the representstion by the
Commiessioner of Police, Delhi deted 22,3,1988 as well as the

order passed by the Deputy Commissioner of Police dated

25,11,.,1987 treating the suspension period from 15.9,1987 to

20,100,187 as the leave of kind due. The relevant facts

are as followss

The applicant was appointed as Constable on 2,5,1987,
He was placed under suspension on 8,8,1C87 and an anui:y
vas initisted, 0On 15,9,1987, an order was passed putting
certein restrictions on the applicant in regard to subsistence
allowance, D,A. and cther allowances and orders régarding

deposit of his unifcrm’articlas etc.and directing the constable
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to be pressnt in the new Police Lines, Delhi without
obtaining permission from the Deputy Commissioner of Police,
IInd Bn. DAP, Delhi, However, on 21,10,1987, he was reinstated
in service with immediate effect without prejudiéa to departmenta
action contemplated against him and any outcome thereof, It uas
further ordered that "his suspension period will be decided
later on", aThereafter, an order wes passed on 10,11,1987 by
Shri Puren Chand, Deputy Commissioner of Police, IInd Ba, DAP,
Delhi whareby his services were terminated forthwith under the
proviso oFAsub-rule(i) of the Rule 5 of the Centrsl Civil
Service (Temporary Services) Rules, 1965, It was also stated
that he be paid a sum ecuivalent to the amount of pay and
allovances for a period of one month (in lieu of the period of
notics) calculated at the same rate at which he was drawing then
immediately before the dste on which this order wes issused,
By a subseguent order dated 25,11,1987, it uas indicated that
the suspension period from'15.9.1987 to 20,10,1987 will be

‘the ' T
treated as leave of/kind due, A representztion was made by the
applicant to the Commissioner of Police in which the applicent

awardsd -

stated that he vas never[FD/PD but had earned rewards, His
services had been terminated mala fide and arbitrarily without
assigning any reasons, He submitted that it appeared tc him
that his services Bad besn termirmated due to a gquarrel between
him and the Head Constzble Dharambir Singh and if it uasvso,

then the termination order wzs bad in lsw, He further submitted

that the Article %11 also applies to temporsry servants as well,
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He stzted the facts which led te scme quarre] with the
Head Comstzble Dharambir Singh., It was further gtetéd that
in the order datea 29.10,1987, it was clearly mentioned that
he was reinstated without prejudice to departmental actioﬁ
centemplated against him, The above order showed that the
departmental enquiry was pending egainét him due to the
certain alleged misconduct but socon thereafter his ssrvices
vere terminsted, In fact, the order dated.25,11.1987 treating
the psriod of suspension as leave of kind due was z2lsc
bad in law, This representstion was rejected and a communi=-
cetion was sent to him vide Anpexure VI on 22,10,1988 that
the represenfation had beén conpsidered arnd rejected by the
Commissioner of Police, Delhi,

A reply was filed on behalf of the respondents uhiéh
indicatad»that'the applicant ves sitting on chair while on
WIP duty, Head Constsble Dharembir Singh had asked him to
remove the chair., The applicart declimed to do so and
misbehaved and also assaulted the Head Constable, The latter
fell doun and the applicant gave him beating; The Head
Constzable sustained injurias and uas-ﬁedically examined,

: under
The applicant was thereafter placed /suspension. After
considering his representztion, he was reinstated without
prejudice to departmental action contemplated agsinst him,
The misconduct of the applicant was very grave ancd. amounted
to inpsubordinztion énd indiscipline, which wes not considered

: he uas
to be permissible in a disciplined force and/totally unfit
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for the uniFDrmea force., It was stated that the applicant
is governed by the Central Civil Services (Temporary Service)
Rules, 1965 and his services uere rightly'terﬁinated. He
was found totally unfit For retention in a disciplinsd
force, No preliminary enquiry was pcnducted in this case,
His representation was considered by the Commissioner of
Police and rejected,

We have heard Shri Mukul Talwar, who appeared for
the applicant, No counsel appeared for the respondents
although the name of Shri J.S., Bali appezring in the cause
list, Shri G.S, Chauhan, Sub-Inspector, appeared for the
respondents,

Learned counsel for the applicant. arqued that the
order terminating the service of the applicant undsy Rule 5(i)
of the CCS(TS) Rules, 1965 was punitive in character and
offended the provision of Articls 311(2) of the Constitution
of India, He urged that the facts narrated sbovs showed that
the services of the appliéant were terminated on the ground
that he assaulted the Head Consteble and his offence was such
that he was not ccnsidersd fit epough to be retained in‘a
disciplined force, UWhen ; person against whom a disciplinary
proceesding is‘cmntemplatad and is placed under suspension but
subsequently the order of suspension is withdrawn and a
further order is passed scon thersafter uncder sub-rule (i) of
Rule 5§ of the CCS(TS) ﬂuies, 1065, it is not an order simpli-
citer for terminating the service of the employee, Hea urged
that it is well settled that in such a case the veil has to be
lifted to see what was led to the passing of the termination

order, If it was punitive in character, it was essentigl
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that a regular discipiinary enguiry shoﬁld have been hald
against the applicant, whereas in the present cases the
ébove procedure has not besn followed but the applicant's
services wére tcrminated as he was a temporary constable .
and as if theres was nothing ageinst him earliesr,

We have looked intc the file and heard Shri G.S. Chauhan,
Sub-Inspector as well, UWe are satisfied that this is a case
in which we must interfere, It is not in dispute that there
was an altercaticon betueen the applicant and the Hesad Constablse
Oharambir Singh, It is alleged that the applicant had beaten
Shri Dharambir Siﬂgh and a disciplinary action was contemplated
against the apblicant. Subsequantiy, he was put Qnder suspensior
but that order was uithdrawn after two months and thirtsen days,
Thereafter, an order under sub-rule(i) of Fule 5 bf.the Ccs(Ts)
Rules, 1965 terminating the ssrvice of the appl%cant was passed
on the twenty first day after he had been reinstated in sarvice,
It is clearly ststed in the written statement that "his
misconduct uas found very grave as heiaght of insubordination
and indiscipline which was not considered tolerable in a
, disciplinea fofce, He was totally unfit for the‘unifcrmed
force®, This clearly indicates that the cause of passing the
order was m;sccnduct vigsez=-vis the Head Constable DBharambir
Singh, The viesuw takén by the respﬁndents that he was unfit to
rema;n in Delhi Police arose out of that one incident zgainst

Oharambir Singh, If he had assaulted Dharambir Singh, @ superior

police officer, on dﬁty, this fact should have been estsblished in the
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sngquiry proceedihgs and suitable action should have been

taken as a cpnsequence thereof, It was, however, not opéh
1 - -

to the respondents'to reinstate him in ssrvice only to pass

an order under CCS(T3) Rules, 1965 to throw him out of service,

In the case of JARNAIL SINGH V; STATE OF PUNJAB, 15e6(3)

SCC 277,'their'LordsHips have held that uhere the termination

order is punitive, the Court can go behind an ex facie

innocuous order of termination to find real basis of termination,
Their Lordships have further held:

"that the mere form of the order is not sufficisnt to

. hold that the order of termination was innocucus and
the order of termination of the services of a probationer
or of an ad hoc appointee is a termination simpliciter
in accordance uitﬁ the tgrms'of the appointment without
attaching any stigma to the employee,concerned;' It‘ié
the substance of the order i,e, the attendiné circum-
stznces as well as the basis of the ordsr that have to
be taken into consideraticn, In other words, when an
allegation is mads by the smployse assailing ths order
of terminétion as one based on misconduct, though couched
in innocuocus terms, it is incumbent on the court to 1lift
the veil and to see the real circumstances as well as
the basis and foundation of the order complained of, In

- other words, the court in such case, will 1ift the veil
and will see whether the order was made on the ground
of misconduct, inefficiency, or not®, |

in.vigu of the above, wue are satisfi:d that in this cese
the facts itself revealed tﬁat the order of termif
natiom although in iﬂnocuous terms, .bgt the real basis is on
th; ground of his alleged assault on the Head Constable

) ' _ @appears to haue

Shri Oharambir Singh. It is s case uhere the order/been made

on the ground of misconduct and as such ws are of the vieuy that

. the respondents should have besn.commenced a diséiplinary
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procesding against the applicant and his termination undar
sub-rule(i) of Rulé 5 of the CCS(T3S) Rulss, 1965 was bad in
law, We are, further of the view that the termination order
ssrved bn the applicant dated 10{11.1987 has to be get aside
or quashed ;nd the applicant be réinstated in sgrvice;

We, therefore, allow the Application, quash the
order of termination of service under Rule S5(i) of the CCS(TS)
Rules, 1965, dated 10,11.1987 and direct the reinstétement of
the applicant forthwith, - He will be entitlsd to the |
consequential monetary benefits including increments due to
him provided he is able to establish that he uas.not gainfully
employed slseuhere after the date of termination of his service
within a psricd of one menth,’ Houey@r, we maks it clear tﬁat
the decisioh will not preclude the respondents from revising
the proceedings and continuing it in accordance with lauv Froﬁ'
the stage of éupply of the copy of the Enquiry Repert to the
applicant in.respact of the alleged assault and misconduct

against the Head Constsble Dharambir Singh,

There will be no order as to costs,

(} i ~N \

rv//&; L/H',JZ\V (\)Q/(—— ‘ "'b\\\.)’\AQ' \\_,‘,
(1.K., RASGOTRA) (AMITAV BANERJII)
MEMBER(A)BQm/ﬁf CHAIRMAN
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