. CAT/7/12

" "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

R NEW DELHI 5/

‘ O.A. No. 1222/88,
T.A. No. , ) B

DATE OF DECISION 144301991,

Sh, Harish Ganguwani Petitioner

Sh, T.C. Agaruwal : Advocate for the Petitioner(s)

: Versus | : ‘ )
Union of India and Another Respondents.

Sh, A.K. Bshra Advocate for the Respondent(s)

CORAM
Tas Hon’ble Mr, KAMLESHWAR NATH, VICE CHAIRMAN,

—the Hon’ble Mr. M.M, MATHUR, ADMINISTRATIVE MEMBER.

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal 7

( JUDGMENT OF THE BEACH DELIVERED BY HONBLE MR KAMLESHWAR NATH
VICE CHAIRMAN )

JUDGEMENT

This is an Application unci.r Section 19 of the
Administrative Tribunals Act, 1985 for ﬁuashin’g order dated
1.6;1988 (Annexurs A/11) by which the Applicant®s services on
the post of Film Editing wers tlrminatisl.

-~ 2, an adﬁortis-m.nt Annexure A/.E‘waa issn;ad for
aﬁp;mtsnont against 4 posts of Film Editors cor;si.ating of

3 for Gensral Categories and 1 ffo‘r ' S,T. category. The Applicant
is ons of the several persons who applied for ths post. A |
Selsction Committee met which held ths test and preparsd 8 .panel,

By letter Annexurs A/8 dated 3,7.,1987, an offer was given to the
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Applicant for appointment as Staff aArtist Position of
Film/video Editor in consequence of the selection on
conditions specified in the letter, One of the conditions
was that he would sign a bond to sorvo‘th. Department for

at least 3 years after completion of the training period

and in case he resigned during ths training peried or

4 pericd of the bond he would have to pay Re, 6000/- to the

Government as stipulated in the bond., .AnnoXUti A/9 is the
letter dated 29,12,1987 whereby Applicant was appointed as
Film/Video Editor (Staff Artist) ﬁosition at-qu:darshan’
Kandré,AJalandhar in the fee scale qF‘Rs. 1400=-40=1600=50~2300~
EB-60-2600 on thres years contract with effect from 14,9,1987,
He was r;quired to be on probation for a pericd of two years
from that date, |

3. " The Department, howevar, seems to have realised
somatims later that the Applicant did not possess sssential
qualifications of Diploma in Film Editing as well as experience
requisite for the post, It -uas held, therefors, that the
Applicant®s appointment by Annexurs A/9 was irregular.
Consequently, by the impugned order Annexure A/11 datad
1,6,1988 his appointment was ordersd to be discontinuaq

with immldiatonoffect. | v

4, Apart from various points raised in this

Application, it is urged that the impugmed termination order

contravenes the principles of natural justice as the

applicant was not given an opportunity to shou cause and

is ponal in nature. It is pointed out that the advertissment
annaxure 4/6 uhils laying doun 8pecified qualifications
including Degres/Diploma in Film Editing from a recognisad

Institution also mentioned that in case adequate number of
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qualifiad candidates were not becominé availables for the

post of Film Editer, qualification and sxperience wers’

. relexabla. A refersnce is made to Rul. 10 of the Recruitment

Rules, 1979 for the post of Staff Artists in Doordarshan.
Kendra which indicates that befors an actual appointment

is made, recommendations of Selection Committee/D.P.C.

have to‘be mnsidered for acceptance by the Appoint;ng
Authority and that the ﬁppoiﬂting AuﬁhorityAshould gatisfy
itself that the sil'.c'tion had been made properly in accordgnci
with the prescribed péocedurns and Rules and if the Appointing
Authority does not accept the recommendztions ofithe
Selection Committee/D.FP.C. it should record reasons and
obtain orders of the Director General or the higher competent
authority. The ruls. also mentions that after acceptance

of the recommendations of the Selection Committee/D.P.C.

by the Appdﬁting Authofity, appointﬁants/promotions must

be made stricti; in ordar*oﬁcmnritﬁéssignud by .the

Sslsction Committee subject to cartéin ‘xc-ptions which are
nﬁt applic;ble to the present case, It is, therefore, urged
that even if the Applicant did nut'posso?s thé .saintial ,

qualification of Diploma in Film Editing, it should be

" presumed that the said quelification was relaxed bsfore

~ -the Applicant was appointed,

Se The case of the Respondents is that although
'thg advertisemsnt did contemplate bossiblc relaxation of
qﬁalifications and expefience, the relaxation could be given
only when adgﬁuatl number of quaiifiqd candidates were not
becoming avaiiable. It is stated that 7 qualified persons
weres available against 4 vacancies and, therefpra,

consideration of unqualified candidats like ths Applicant
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violatsd the instructions of the Department of Parsonnel

i

and, tharsfors, the appointment was irregular, It is
urged that what is irregular can certainly be rectifisd

by the executive authority without an oppertunity to

show cguse, -

66 It is stated in the Rajoinder that only

3 diploma holders waers available of which 2 wers appointed
at Jalandhar and ons at Rajkot wxcluding ones resarved
candidstee

T e haug heard ths lsarned counsel for both
the parties at considerabls length and we do not

1ike to go into othsr controversies of the case and
confine our attantion on the qusstion of violation of
principlaes of natural jﬁstice by not giving an opportunity
to the Applicant to show cause -against ths proposed
cancellation of his appointment.

8. The material facts ars that not only the
advertisement provided for rslaxation in the mattar of
qualification and expsriance in case adsquate number of
qualified candidates were not available but also the
Salaction Committee while recommending Applicant?s name

by placing it on the panel had specifically mentionsd,
‘vide para 6(vii) and (x) of the Countar, that the Applicant
did not possess the requisite Diploma and, thué, was not
qualified for recruitment. Inabitn~ . of this position,
the Appointing Authority took the decision of making the
appointment, The appointment, it is relevant, was not a
mere paper transaction- 1N the appointment order datad
29,12,1987 (Annexure A/9Y. It was actually followsd

by the Applicant ° furnishing requisits bond for 3 years

.

Y,



i

- 0
contract in consequsnce of which the Applicant got into
position and was actually holding the post when the -
Department realized the administrative errer and chusa-
to rectify;G; Annaxure A/11, dated 1,6,1988, The appointman£
order itself specifiss a period of 3 years contract
commencing from 14,9,1987 as well as two ysars psriod of
probation,

9 We ars of thn.obininn that thers is a clear
diatinctibn bstwsen an illegal appointment and irregular
appointment, Where:an appointment ié made without pawnis

or without jurisdiction or in clear vioclation of law, it
would be i}lngal; but where an appointmant though srronesous
can still be validatad or . ratifisd it mould.bc”at~wors§ ’
irregular and not illegal, The Applicant®s éppointmont

in Annexurs A/11 :

was Statad/to have been considerad as "irregular®, Since

there was provision in the advertisemsnt that the

- gualification could be rslaxed it would be ultimately fbr

the compstent authority to decide whether or not in:a
particular case relaxétion may bs granted and if the
compatent authority is so inclined, nothing prevents the
rolaxafion to be given, The fact that relaxation is subjact
to non availability of qualifisd candidates, . is not

against the concept of the so-csllad candidatss being found

un .
(L/huitablo or to be of inferior merit, That would depsnd

upon th-.pasifion giVBn to the Applicaﬁt on the panel, if
the pansl is preparsad in.accordance with merit, e do
not_intend to slaborate any further on this quastion

because we are of the opinion that this case should bs

disposed of on this point with liberty to the Applicant

- tg show cause and d.cided.thi matter afresh, Ws should

refer to the case of D.R. Sharma Ve, Union of India & othsrs

ATR 1989(2) CAT 142 relisd upon by the learned counsel for
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the Respondents where it is statsd that bonafides mistakas

may be corrected without an'opportunity to show cause; but

that was not a cass uhere an appointment : had - bacome
- was but
effective and the incumbsnt / in position,/ths appointment
q’\ .
Q,..

fcoula be cancellad, That wa® a cass whare the name of the
candidate Qas still on pansl and it was removed from thes
pansl, So long an appointment is not given, the nams on
the panel is an sdministrative situation which is capable
of baing rscnonsidered by the compa£ant autharity in the
light of the applicable law, The cass, tharefore, in
our upinion is distinguishable,

106" . for raasons stated above, this Application

is allowsd and the impugned order of termination of the
Applicant s employment contained in Annsxure A/1ﬁ, dated
1.6.1988 is quashed, The Applicant shall b reinstated
in‘tsrms of the order of appointment contained in
Annaxure A/9, dated 29,12,1987 and the period of contract
contained in that order shall be calculatad by ignoring /
the psriod which has elapsed betwsen 1.6,1988 and today.

It shall bs opsn to the Respondsnts to give an opportunity

to the Applicant, to. show cause on the guestion of proposed

termination of his servicas and doal_with the mattar in

accordance with law, No order as to coste.

—— I ponsy
( Mo, MATHUR ) /‘Nf‘f%% ( KAMLESHWAR NATH )

ADMINISTRATIVE MEMBER : VICE CHAIRMAN



