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Km, Veena Sharma esse Applicant,

Versus
Union of India & Ors, esss Respondents,
For the Applicant evss oShri R,K. Kamal,
. Counsel,
for the Respondents esae Shri Kapil Sibbal,

fdditignal Solicitor
General with- Shri.
Rrvind Nigam znd
Shri P.P. Khurana,
Counsel,

CORAM: The Hon'ble Mr, Justice Amitav Banerji, Chairman,
The Hon'ble Mr, I,K. Rasgotra, Member{A).

JUDGEMENT

( Judgement of the Bench delivered by
Hon'ble Mr, Justice Amitav Banerji,
Chairman)

This Original Application has been filed challenging
the termination of service of the applicant by an order
dated 10,6,1988 under the provisions of Rule 5 of the
CfC,S.(Temporary Service) Rules, 1965, Her grisvance is

that her earlier Application ( G.A. No, 1635 of 1987)
| against an order of termination of service was allowed by
the Division Bench of this Tribunal dated 10,5,1988 and
the present order of termination had been passed within
a month thersof, She had termed the order to be
malicinus and passed-jn colourabls exerciée of powers and
not in accordance with the law, A few relevant facts are
neceséary in this case to appreciate the controversy that
has arisen,

The appliant was appointed as Lower Division Clerk

in the grade of Rs,260-400 on 4.,11,1982 on temporary and

”\

R/



acdhec basis in the office of Joint Chief Controller of
{3ccig)
Imports and Exports,/Kanpur. Her name had been sponsored

by Emplocyment Exchange and her tase is that shew as selected

e i 7 . ., X
after an Interview/Typing Test. The appointment letter ak

Annexure A-1 to the 0,A. © clearly stipuletes that the
on '
appointment is/purely temporary and adhoc basis and can be
without

terminated at any time without notice and fassigning any
reasons She was later cn transferred to the office of
J.L.C.l.E., New Delni on 4.7,1986.  She continued to serve
for more than 5 years and thereafter her services were

terminated by Respondent No. 2, J.C.C.I.E., New Delhi by

an ofder dated 13.11.1987. That order reads as follouﬁ:~

UPART II OFFICE ORDER NO.102/87 DT. 13,11.87.

Since Miss Veena Sharma LDC on adhoc basis has
failed to gualify the SSC Examination for the post
of LDC held in 1987 and within cne year of her
joining this office as per the condition imposed
vide Part II Office Order No. 25/86 dt. 4.7,1986,
her services are terminated v.e.f. 13.11.87 (AN)."

This order was challenged in G.A. 1635/87 before this
Tribunale. It was urged there that the order of termination

was illegal, arbitrary, null and void. since the applicant

was governed by the Central Civil Services{(Temporary Service)

Rules, 1965 (C.C.5.(T.S.)Rules) and under Rule 5 thereof,
the services of a temporary Government servant could be
terminated only with a minimum of one month! s . notice or

by payment of one monﬁh’s pay ;n lieu of notice and further
that the terminatiﬁn order Was not in accordance with the
proforma laid down by the Government of India under standing

' L oL 3 +
ipstructicns. The respondents'case was that the applicant
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"had been appointed on a purely temporary and adhoc basis‘
and hsf services as per terms of the contract could be
terminated without netice and without assigning any r eason.
-It uas %urther contended that the service of the applicant
was governed by g Contract'and the terms of the contract were
incorporated in the Memorandum dated 4,11.1982, which was sent
to her before she was appainted and that she did not acquire
'the;status of a temporary Beuernment servant. It uas also
contended that'the post of L.D.C. against which the applicant
was appointed was required to be filled up on the recommendation
of the Staff Selecticn Commission and that .the applicént had
failed to qualify in‘the Ekaminations in 1985 and 1987 and
as such she could not be retéined in service, Lastly,lit wasg
urged that. even if the applicant was held tc be governed by the
CCS(TS)RUles, she could at the most claim one month's pay in
lieu of the notice,

The Divi'sion Bench re?erfed to the Memorandum, dated
441711982, which Contained'the terms of appointmen§5-ﬁﬁeg
Office Order datcd 9.11.1982 issued by the Office of the

{
J.C.CuI.E., Kanpur and the Office Order dated 9.11,1982,

“and helds

"We are unable to agree with the contention that the
applicant was engaged on contract. As pointed out
a-bove, the appointment originating from a contract
had fructified into a 'status', The offer of
appointment and the order of appointment clearly
state*that-the service of the applicant was temporary
and ad hoc and there being no fixed term of appointment
and the applicant holding a civil post under the Umlen
Government, she uas clearly governed by the Central
Civil Services (Temporary Saruice)ﬁules,1965"}

Several cases had been referred to by the learned counsel
for the parties before the above Division Bench and one of them

vas Chander Pal Vs, Upion of India & Others (C.A. No. 1053/87)
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decided on 3.12.1987¢ In para 9 of thHe said judgement, the

1""" ) I\ et VL . .
latber "Division Bench had taken the view that-

Tthe gbligation to give notice aof one month to the
fppl%cant or pay wages in lieu thereof, flous out
LEG,EEIWS and conditions incorporated in the offer
of appolntment made to the applicant and it is
mandatpry_in naturee..»s. As ther eguisite notice
Wwas not gliven nor payment in lieu thereof made tg
the applicant, the memorandum dated 24,9.1986 is
non est in, the eye of lau®, -

g

The Division Bench hearing the 0.A. 1635/87 held that - .
"We are in agreement that the substance of the tule
has_to be complied with where services are sought
to be terminated either by giving one month's notice
or one month's pay in lieu thereof. In the present
case, th? respondents did not consider the applicant
Cormingto nos sovuione nnen tha Gt ee 0 o s

Rules, 1965 and as sush the cumetion porporary Service)
, : . h the guestion of adherence to

the prescribed proforma does not arise',

The Division Bench further held -

®in the present case, the order is treated to be

ab ipitioc void and non-est in view of the findincs

we have given in the earlier paragraphs. In these

circumstances, the impuoned order dated 13.11.1987

is liable to be tuashed and the applicant is entitled

to reinstatement in service as if the order was not

issued®,

The Division Bench allowed the Application in part quashing
fhe Srdar datéd 13.11.1987 Lith a direction that the applicant
shall be reinstated in service wifhin two weeks of the receipt
of the order by the respondents and she shall alsc be paid
arrears of salar9 from the déte of termination of her services
ti}l the date of her reimstatement,

Ags a conséquence, she was reinstated on 7;6.1988,
Learned counsel for the applicant steted that on S.6,1288,
the respondents had filed a Review Application against the
aforessid order in the Tribunal, which is pending. Théreafter,
the order dated 10,6.1988 was issued terminating the sg;uices

of the applicant on the basis of CCS(TS) Rules, He argued

that the stand tesken by the respondents during the course of

“
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the first 0,AR, was thaf she was not governed by the CCS(Ts)

Rules, 1965, It was a contract of service and the appointment

was purely temporary and achoc and could he terminated at

any time, The resﬁondents, however, treated her to be a

temporary govermment servant on the basis of CCS(TS) Rules.

The respondenfs cannot be allowed to blow hot and coid.

Their stand earlier was that tﬁe applicént was not a temporary

government servant to whom CCS(TS) Rules apply. Nay they

have changed their stand and taken the plea that she is a

temporary government servant tc whom the CCS(TS)Rules apply, -

Learnad counsel further contended that there Wwas malice in
osts

terminating the services of the applicant., There wvers/favailable

and ten ﬁore persons had been appointed in the qepartment

after the termination order héd been passed in her case,

It was contended that the plea that there u;s no post

aQailable was false and malicious, After the Tribunal's

order, she had to be reinstated and continued-as if the earlier

impuged order was non-est. Although she had not qualified

' : . get
tuo examinations but she was entitled to/further oppottunity

which has not been granted tc her., He also referred to the

following cases:=

(1) SeR. Venkataraman Vs, Union of _India (1979 SL3 1),

(2) Murlidhar Yeswant Mayenkar Vs, Union of India & Ors,
{ 1982(1) 6LJ 699).

(3) Jetha Nand_and Othsrs Vs, Union of India & Ors,
- ( 1989(2)C.A, T, SLT 657).
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Shri Kapil Sibbal, Additional Solicitor General,
appearing %0: the respondents uraged that once thé Tribunal
held that she was a temporary government servant to whom
the provisions of CCS(TS)Rules apply, thé resﬁéndents could
not treat her otherwise, Thereafter having taken ﬁote of
the fact that she had appeared tuwice in qualifying examination
and had failed, she was served with a notice under Rule §

of the CCS(TS)Rules, He contended that if she was a temporary

. Governmert servant then in that event a notice terminating

her services was permissible under léw and this sxactly has
been done in the present case, He, houever,‘contended that
the applicant hérsel?béﬁévaithat those rules apply toc her,
It is? therefore, not open to her now to say that the provision
of Rule 5 af CCS{TS)Rules had no application in this .case,
She had urged that the order under Rule 5 of the tCS(TS)
Rules could nect be issued in view of the Tribunal's earlier
judgament; He contended that this ,argument was fallaciocus
and untsnable, He, however, pointed out that there were g7
pos£s in all end 95 posts ueré filled, Thﬁé, there were only
tuo -vacancies, And in both thess posts, tuo persons

igzrg were already working under Court orders, .
Consequently, there was no vacsncy, 3he had appegred in

the examinations tuwice, but failed. In the sequence, he

urged that unless a person gualifiss in the test, there was

. no way keepinc her in uha‘service and regularising her

services, The department was, therefore, justified inm
issuing the order, There was neither any malice nor

any mala fide in termimating her services,

%
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Shri Sibbal also referred to the decision of the

Chandigarh Bench of the Tribunal in the case of Miss Rajni

Arora Vs, Union of_India & ancther (0.A, 860-CH-g8)., He

urged that the applicant's seniﬁrity-uas,uholly untenable .,
A person who has no right to continue in service cannot claim
any seniority, As a-ﬁattar of fact, he urged that the
applicant has no gfounds to challenge tge order dated 10.6,1988,
We have heardvlearned‘counsel for the parties at
some length, The stand of the department was that the appliceant
enﬁerad in service on the basis of a contract and it is being
ended in accordance with that.contract. This plea was negated,
but held that she was a temporary Government servant, who coﬁes
under the purview of the CCS(TS)Rules, The Tribunal also held
that'since the applicant was governed by the CCS{TS)Rules
and under Rule 5 thereof, the services of a tempofary Governmznt
‘servant could bs terminateﬁ only with a minimum of one month's
noticé or by payment of one month's pay in lisu of notice.
She:uas ordered to be reinstated in»the sgrvice and soon after
her reiﬁstatement,-the said impugned order was passed, - This
time the order of termination was in accordance with the
CC5(TS)Rules, The contention of the applicant that after
the earlier order of the Tribunal, it was not open to the
respondents to terminate her services under the CES(fS)Rulas.
This contention is, in our opinion, uith9ut merits, Oncz it
is held that she is a temporary Government servant and she

is governed under the provision of CCS(TS)Rules, her services

a4
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can certainly be terminated under the said éules. The
correct legal position is that her services could be terminated
under Ryls 5 of the CCS(TS)Rulss, The contention to the
contrary by the applicant has 60 Force‘aﬁd has to be rejected,
Whatever may have besn the stand of the respondants earlisr,
~the legal position had besen clearly laid down by the Tribunal
in its earlisr orqer dated 10,5,1988., It is not open to the
parties to change their position after that judgement,

Tﬁe next question is whsether the order by the
departmant was passed_uith malafide or malicious intention? It
was pointed out on Eshalf of the applicant that she came to
know three days after her reinstatement about her termination
and that all acts of malafide were on the part of one Mr, S.K. Sood
Joint Chief Controller of Imports end Exports, Indra Prastha
Bhawan, New Delhi, Itu:as.urged that he was annoyed with the
applicant becausé of the order of the Tribunal dated 10,5.1988. and
Ha took steps to thrau her out from the service, All these
allegations are denied by the respondents, . ‘They have taken
the stand that once the legal position has been corrected and

' of :

that the plea that it was a contract /service has been rejected
and the applicant has been treated as a temporary Government
servant under the CCS(TS)Rules, the position became clear and
the same reasons uhicﬁ governed her earlier termination still
apply. She Ead been taken in service after being sponsored by
the Employment Exchange and after a preliminary test, but she
had failed to pass ths requisite test (held by the Staff
Selection Commission) twice and no one could be appointed,

regularised in service unless one hac passedthe test conducted

by the above authority. The. applicant having failed to qualify

K3
/
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the test could not be reqularised in service, She had been
given opportunity but she did not qualify, Consequently,

she could not be retained in service and her servicés have
accordingly been terminated under the provision of Rule 5 of

the CCS(TS)Rules, We see much forece in this line of reasoning,
The applicant's services could not be regularised unless she
qualified in the test conducted by the Staff Selection Commission
She had availed puo chances but she didvnot qualify. She did

not get a right to be regularised in service by virtue of the
garlier judgement of the Tribunal datgd 10,5.,1988, 1In the

cass of Ms Rajni Arera(Supra), the Division Bench at Chandigarh

hel de

"ev.o50, the mere fact that the applicant had been

appointed by way of local arrangement although through
- the Employment Exchange and after some sort of selec—
tive process, pending appointment of a regular incum-
bent through the Staff Selection Commission, will not
entitle her to claim regularisation on the said post
as of right and appointment on ad hoc basis or stop=-
gap arrangement does not ripen into e substantive
: appointment merely by lapse of time especially when
[till the it is intended to operate only/time a regular appoint-
ment is made by the competent authority through proper
channel., Hence, the submission made by the Counsel
for the applicant is totally misconceived and devoid
of any merit,"

Another case decided by the Chandigarh Bench of the Tribunal,

dated 11.11.1987 is of Hardeep Singh Vs. Union of India (O.A.

No, 501 of 1987), in which it has been held-

"This Court is of the view that since the applicent
could not gualify the test conducted by the Staff
Selection Commission for the post of Clerk and his
name was not recommended by the said Commission, the
persons who qualified the test and whose names uere
duly recommended by the Commission to the posts of
Clerks cannot be ignored for appointment, The
applicant has rightly been termimated from service
in view of terms of his appointment lettsr dated
2=1-1985 which envisages that "the appointment is
purely temporary and/or on ad hoc basis and can be
terminated at any time without any notice and
assigning any reason®, @
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We are of the opinion that the view taken by the
Chandigarh Bench of the Tribunal lays down the correct lau
and the same would be applicable in the present cass. We

have also considered the cases cited by the learned counsel

for the applicant, In the case of 3Smt, S,R. Venkataraman Vs.

U,0.1.{Supra), their Lordships consid ered the case of compulsory

retirement in public intersst, The facts of the present case are
entirely different and the principles laid doun in the above

case have nc application with the present case, - The rcase

of Murlidhar Yesuznt Mayenkaf Vs, U,0,1 & Urs.(Supra}pertains
to the terminmation of service of a work charge supervisoTr on
account of‘miscondgct by an innocuous order without following
the procedure provided in Part IV of the Rules. The present
case is entirely different., ghg was not working as a work
charge person and a qbeétian of holding a regular enquiry did\
not arise, ReFerence.haé also been made tﬁ the case DF;

Jetha Nand (Supra), That wes a cese of promotion from Group 'D!

to Group 'C'. It was l%id down that all such persons have to
gqualify in competitive examination. In the present case,
the applicant failed twice, which is clear from the selection
test, This case also does nct help her case,
In view of the above we find no merits in the present

cese and the Applicetion must fail and is accordingly dismissed.
but without any costs on the parties,

v | ()

( IT.K, Rasgé%@égggD ( Amitayv Banerji )

Member (H) ‘ Chairman
MSRD 11



