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! The Hon’ble Mr. P.K. Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. I.K.-Rasgotra, Administrative Member,

Bowho=

Whether Reporters of local papers may be allowed to see the Judgement ? 7‘—4
To be referred to the Reporter or not ? %> ) '
Whether their Lordships wish to see the fair copy of the Judgement ? M

To be circulated to all Benches of the Tribunal 2 A%

JUDGEMENT

(of the Bench deliveied by Hon'Ble Shri’P;K.Kartha,U.C.)

This case has been remitted by the Full Bench of
the Tribunal to the Division Banch for final disposal in
the light of the observations contained in the judgement
Of the Full Bpnch dated 7.8.1989.

2.. The applicanﬁs in.the presant épplicatioh,'whn are
working as Upper Division Clerks in the Emplo?ees State

~

Insurance Corporation (ESIC), have sought for a dirsction

/to the respondents to take into account ths period of

ad hoc service'randered:by them as promoteas for the

purposs of determining their seniority vis-a-vis, those -

promoted on ths basis of the departmental examination.
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3, ‘The facts of the case in brisf are as follous,
The applicants uere appointsd in the cadre of LDCs and
promoted as UQCs in terms of the provisions of the
Recruitment Rules contained in the Employess State
Insurance Corporation (Recruitment) Regulations,~1965.
Regulation 28 (2) of the Recruitment Rules in respact of
‘the method of promotion to the post of Upper Division
Clerk from the post of Lower Division Clerk reads as

followsim

_ . "The promotions to ths postsof Upper
Division Clerks/Care Taker (£) shall be made
in following manner:-
(a) 75% of the vacancies shall be filled by
prowotion on the basis of seniorit
subject to rejection of unfit; '
(b) the remaining 25% vacancies shall be
filled by promotion on merits on the
basis of departmental competitive
examination,"
(vide Annaxure R-1 to the
counter-affidavit of respondents
1 to 4 at page 108 of the paper-
book) .
4, - The applicants were promoted as Upper Division
Clerks on the basis of seniority, subject to rejaction
of unfit, |
5, - The promotions of ths aoplicants were initially
made on an ad hoc basis, Their contention is that
vacancies were available for promotion on ths basis of
quota ear-marked for them, According to them, they ought
to have been promoted on a regular basis from the datss
on which they wesre promotsd on an ad hoc basis., Houever,
\
reqgularisation of ad hoc promotions was ordered after a

lapse of periods ranging from 1-3°years without any brsak

in service in thes post of U.D.C,
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6. Respondent Nos.5 to 8, uho ars LDCs, were
promoted as UDCs on the basis of departmontal comoetltlve
axamination,

7. The grievance of the applicants is that the
determination of ths seniority of UBCs has been done

by the respondgnts by urongly applying the principles
.of rota=-quota and carry forward of vacancies in terms
of the Ministry of Home Affairs' 0.M, dated 22,12,1959,
Applicants have also been dsnisd the benefit of the
period of ad hoc service'preceding the resqularisation
for fixation oé,seniority. According to them, pdrsons
promoted on the basis of the departmental examination
have besn given seniority prior‘to their dats of\conti-
nuous officiation in the post whzarsas those promoted

on the basis of. seniority-cum-fitness,have bsen shown

- as junior to those uﬁo aré promotad huch later than
them,

B. | AThe respondents have lssued a sanlorlty list on
10, 2,1988 in which the senlorlty of UBCs as on 1,1.1988
has been shown as having been dgtermined on thes basis
of thes principles of quota—bum—rota applicablé to
direct recruits and pfomotees and in which the principle
of carry forward of vacanciss was also applied (vids
Annexure A-17, p.70 of the'paper-book). The said
seniority list has been impugned in the proceedings
befére—us. | |

Q, The applicants have contended that the relative
seniérity of all ths promotees has to be determined in
the order of their selection for such promotion as laid
down in Pd nciple Ne.5 in the O.M. dated 22,12,1959

G~ |
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issued by the Ministry of Home Affairs which reads
as Fol;ouéz, |
"Promotees:
(i) The relative seniority of persons promoted
to the various grades shall be determined in the
order of thelp selection for such promotion,
Provided'that where ﬁersons pr omot ed
initially on a temporary basis are confirmad
subsequently in an order different from the
order of merit-indicated at the time of -their
promotion, seniority shall follow the order of
confirmation and not the original order of
merit, " - ’
10, ‘Réspondent Nos.'1 to 4 have raised the following
contentions:-A. I —

(i) The application is not maintainable due to
misjoinder of parties. A large number of
amployee;, who would be vitally affected if
the relief prayed for by the applicants is
granted by the Tribunal, hége not been

'iﬁpleadea as parties,
(ii) The application haé been filed belatedly,

| The cause of. grievancs of the applicants:
arose durlng the years 1977 to 1982, when
they ware promoted as UDCs on regular basis
from dif ferent dates and were placed junior
te the réspohdents. The applicants did not
make ény rebresentation Qhen seniority lists
showing ‘them junior to the respondents were
circulated and finalised during the years’

1 1979/1983, in uhich their names figured
for the first time. The Tribunal has no
jurisdiction, power or authority to entertain
the pfesént application bscause the cause for
grievance arose between 1977 to 1982, which

a9
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is more than 3 years old immediétely 3
preceding the extension of jurisdiction of
the Tribunal to employees of the respondent
Corporatibn vee.f, 12th May, 1986,
As'régarﬁs the merits, it has been contended
that there is nothing inherently Urong'in |
working out the guota rule by adopting. the
rotational rule of seniority, In this

context, reliance has been placed on the

.dacision of the Supreme Court in P:S. Mahal

Vs, U.0. I, 1985 SCC (L&S) 61. Regularisation
of ad hoc promotees retrospectlvely from a
date prlor to their selection by a resgular
Selectlon Board.uould bs illegal and
violative of Articles 14 and'iﬁ of the
Constitution, There was also no serious
deviation in Folléuing the étatutorylrggula-
tions by the Respondent Corporation, The
ad.hoc-pgomotions inen to the applicénts
were not after their approval by thé DPC,
The senicrity of the applicants have been
Fixad'iﬁ accordance with the statutery

requlations which have held the field for

over two decades,

11. . Respondent Nos,5 to 7, in their counter-affidavit,

have, Hy and large, adopted thes same contentions as that -

of Respondents 1 to d;~ According to them, the Case of

the applicants is based on a misconception that ad hoc

service is to be regularised and taken into account for

the purpose of seniority. The ad hoc appointments were

‘not made with the prior approval of the DPC, They havs

i
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contended_that accéfding to Principle 5 of the 0. M,
of 1959, the relativasenicrity of persons promoted
to the various gradss shall be dstermined in ths
order of thplr selection for such promotions, They
haue relied upon an offlce order issued by the
respondents on 26.9.1983, which indicates that

respondent No,5 is senior to even applicant No,1

becauss he was assigned a higher place in the order of

confirmation. They have also contended that there is

no basis to substantiate the contention of collapse of

quota in this casa,
12, We havs carefully gone through ths records of the
cass and hévelheard fhe lsarned -counsel for both the
partiss at length., The matter had been heard by another
Division Banch of which one of us (P.K. Kartha) was a
ragard to
Member and having./:” the rival contentions of both the
partias, a'reFerénce'uas mad e gigg'order dated 13.1.1989
to the Hon'ble Chairman to consider the constitution of a
Larger Basnch in the light of which tﬁa prasent appli;ation
could be disposed of . The reference was necessitated
because the applicanfs had relied upon the judgement
delivered by Chandigarh Bench of the Tribunal in fohinder
Kumar & Others Us, Regional Provident Fund-Commissioner
& Others (T-sss/es) on 23,1, 1987 relating to a 31m11ar'
issue which had arisen in the Office of the Reglonal
Provident Fund CommlSSanPr. The Suprems Court had

rf@—/made certain obseruatlons in its order datod

i

11.8.,1987 while dismissing the Special Leave Petition
filed by the respondents against the aforesaid judgement
in Mohinder Kumar's cass. The petitioners also had drawn

.9-00700,
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attention to the judgement delivered by the gyderabad
Bench ef the Tribunal on 13,.,10,1987 in Bodapa£i Tulasi
Das &\Uthers Vs, Csnﬁral Provident Fund Commissionsr

& Another'(oA_ago/as) in which the judgement of £he

* Chandigarh Bench in Mohinder Kumar's case was { @3

followed, The Principal Bench had also followed the
B

decision’ s BT e hio A T o
sion of the Hyderabad Bench JJh¥E§’P§§§£§gi§Qanﬁerim

1§§§§§§§§}gg§§£jyésiiﬁﬁbA-15§§7Eﬁﬁ“@19§: The qusstion
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aros2 Wwhether or not 'the observations made by thse

Supreme Court while dismissing the S.L.P. in Mohinder

¢ . quar‘s case would agplicable as a binding precadentana th;
‘same yasg referred to the Full Bench for adjudication,
13,  The Full Banch,in its judgement dated 7.8,1989,
considered the app%iCability to the instant.cass of ths
decisions of the Chandigarh Bench in Mohinder Kumér's
case together with the observations made‘gy the Supreme
Court while dismissiﬁg the SLP filed by the respondents

o | against the said judgsment and:the decision of the o
LgY the Supreme  Hyderabad Bench., It was hsld that the observation made/

ourt
C X - in its‘order dated 11,8,1987 while dismissing the SLP

in Mohinder Kumar's case was a binding prescedent within

- the meaning of Articie 141 of the Constitution., As to
- the true import and éeaning of the ocbservation made by Z

the Suprems Court, the Full Bench held éé followss=

"32, The true import and meaning of the
observation made by the Supreme Court appears
to be that the inter se seniority of the
promotee in the cadre of UbCs, is to be ‘
determined on the basis of their total length
of sarvice which will be rasckoned from the
actual date of their promotion, Such promotion
should be in .accordance with the relevant
rocruitment rules and not de hors those rules.
If an employee has bsen duly promotad after .
the D.P.C. had found him fit for promotion,
that period will count sven if his promotion
may be termsd as ' ad hoc' or tsmporary orf
of ficiating., For det=rmining the actual date

* :‘&u,’—
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of promotion, the mere fact that an employee
has been appointed on an ad hoc basis by way

of stop-gap arrangement de hors the recruitment
rules, will have to be ignored, Ths refearence
to the Full Bench is answered accordingly,®

14, The conclusions rsached by the Full Bench were

the followings- ’ - -
"(i) The observation made by the Suprems Court
in its order dated 11,8,1987 while dis-
missing the Special Leave Patition filed
by the respondents against the judgament
of the Chandigarh Bzsnch of the Tribunal
in Mohinder Kumar's cass, constitutes a
binding precedent in the instant cass.

(ii) The observation made by the Supreme Court -
in its order dated 11.8.1987 while dismissin
the Special Leave Petition in Mohinder Kumar%s
casey Cannot be construed as referring to any
general rule or principle of seniority de
hgrs the'rules or as laying down any such rule
or principle. Its.true impert and meaning
is that inter se seniority of the promotees
in the cadre of UDCs is to be determined on
the basis of their total length of service
which will be rsckoned from ths actual date
of their promotion in accordance with the
relevantirecruitment rules, If an employee
has been.promoted after the D.P.C., has found
him fit for promotion, that period will alse
count, even if his promotion may be taermed
as ad hoc, or temporary, or officiating. For
determining the actual dats of promotion,
the peridd during which the =smployee had bszen
promoted . on an ad hoc basis by way of stop=gap
arrangement de hors the recruitment rulass, will
have to be ignored, : o

(iii) The decision of the Hyderabad Bench of the
Tribunal dated 13,10.,1987, in ths case of
Bodapati Tulasidas to thes extent that-it
relied upon and fellowed the decision in
Mohinder ‘Kumar's case, and the observation.
of the Supreme Court in its order dated
11.8.1887 was right, but the reference to
and reliance -upon the d=zcision of the
Supreme Court in A.N. Pathak’s case by the
Tribunal was not correct as, in our opinion,
the principle for determining intsr se
seniority betwsen direct recruits and
promotees which was in issue in AN, Pathak's
case, cannot be applied to determine the
inter sei seniority of two catsgories of
promotees which was in issue before them,
as it is before thes Full Bench,”

15, 'Shri D.P, Malhotra, the learned counsel for the
responden ts, contended that the rel;efs sought in the

..oogoc,
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present applicafion are barred by limitatidn, that the
practice followed by tﬁe respondents in determininé the
seniority which has besn impugned in the presant
procesdings has helﬁ the field for several ysars and
that,.in any eﬁent,;the seniority fixed in the years
prior to 1986 shoula not be re-opened,
16. As to the contention regarding ths bar of
limitation, it may be observed that the applicants are
seeking for extending the bsnefit of a similar judgement
delivered by the Chandigarh Banch in Mohinder Kumar's
cass, In such a cass, the bar of limitation will not
apply. 4
17. To our. mind, ths contention that the practics -

followsed by the Tasénndents in determining the inter se

seniority should not be disturbed on the ground because

it has h=ld the field for a number of years, has no
validity, At the saMe time, we ars of the opinion that
promotions which have‘él;eady been made in accordance

with the practice followed by the respondents, should

not be undone as that would cause undue hardship to the

persons concsrned, The persons Who have already bean
promoted, can be said to have a vestad right which
cannot bs takan away by revision of seniority at a
subsequeﬁt date by aPplyiﬁg a different method or
cri£erion. |

18. The seniority list which has been challenged, is
the one issued on‘12.6.1986. The same requirss to be
reviswed and revised in the light of the dacision of
the Full Bench mentionead abové. Accordingly, the:-
application is disposed of with the following orders

a_ - |
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and dirsctionsi=-

(i)

(ii)

c(iii)

The inter se seniority of the promofeas

%n the tadre of UDICs shall be detérmined

on the basis of their total length of
service -which will be reckoned from the
actual Qate of theif promotion in accordanFe
with Regulation 28(2) of the Employses State
Insurance Corporation (Recruitment) Regula;

tions, 1965, read with Principle No.5 of 0.,

dated 22.12.1959 issued by the Ministry of

Home Affairs, If an employes has besn
promoted af ter the D.P.C. has Féuhd him Fit
for promotioﬁ, that périod will also count

f or the:burpose of reckoning éeniority,

irrespective of whether his promotion may bs

‘termed as ad hoc, or temporary or of ficiating,

The period during which an employes had been
promoted on an ad hoc basis by way of StOp;gap'-
arrangement, is not to be counﬁed'for tha
purposs of seniority.

Where an smployse promoted initially on a
temporary basis is confirmed subsequently in

an order dif ferent from the order of merit
indicatéd at the time of his prﬁmotion,
seniority shall follow the order of confirma-
tion and not the original order of merit,

The respondents are directed to revise the

seniority list of UOCs on the basis of

principles menticned in (i) and (ii) above,
Persons already promoted on the basis of the
existing practice shall pot be ravarted and
ﬁhey shall be accommodated in the promotional

&~
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post by creating super-numerary pasts, if
nécsessary, Further promotions should,
however, be on the basis of thes revised
seniority list.‘

(iv) The respondents shall comply uith the above
directions within a pesrieod of thrss months
from tﬁs date of communication of this order,

The parties will bear their own costs,
N
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(1. K. Rasgo ra))i//>7§/> (P.K. Kartha)

Administrative! Member Vice-Chairman(Judl,)
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