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(DELIVERER BY SHRI J,B. SHARNA, MEMBER (J)

The Applicants Himmat Singh and Jaswant Singh were

Heavy Vehicle Drivers in Delhi Milk Scheme. They have
assailed the order of termination of services by the
Rzspondents dat-eld 16/19th tay, 1988 passed on revision
by order and in the name o,f.t‘he President lof India; the
ofder dated 24.5.1982 passed by the Generel

Ma’nager, DS, Appellate Au‘thc;rity and thé ordér

dateo 15.2,1982 passzad by the Disciplinary Authority.,
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In this application, under Szction 19 of the Administrative

/

Tribunals Act, 1985, the Applicants in their joint
application have prayed for the following reliefs :-
(i) to quash the orders mentioned above .

(ii) to direct the re-~instatement of the Applicants
with full back wages as Heavy Vehicle urlvers
with DMS,

2. The brief facts of the case are that-on 9th Seotember,
1981, the Aﬁplicants are,;l;eged to nave had altercation
with some peogle in Patel WNagar at 10.00 ?.4. and

on s complaint ;naée to ?he local police, they mefe detained
on that day and produced befére the Metropolitan Magistrate
where on ld.9.l9811£5éy vere convicted under Sectioni92/93 of
the Delhi Police Act and were fined Rs .50/~ each. The

order of the Magistrate is,l"Disposed vide Summary trial
Register Entry No.4C6 dt.10.9.81 and Fine Rs.50/=% (Anne xure-A
3.  Sectiong92, 93 and 97 of the Delhi Police Act are
reproduced below =

SECT ION-92

Obgtructing or annoying passengers in the street.
No person shall w1lful1y push, press, hustle or obstruct
any paSSﬁngﬁr in a street or public place or by violent

movements, menacing gesture § wanton personal annoyance
screaming, shouting wxlfully,rrlghteqlng horsas or
cattle or otherwise disturb the publid peace or order.

SECT ION.93

Miisbehaviour with intent +to Rrovoke a breach of the peace
No person shall use in any strest or public place any
threatunlng, abusive or insulting words or behaviour with




the

\I

intent to provoke breach of psace or whereby a breach
of ‘the peace may hpe occasioned.

SECT ION- 97 |

Penalties for offences under Sections 80 to 96.

Any person ‘who contraven any of the provisions of
Section 80 to 9% (both inclusive) shall, on conviction
be punished with fipe which may extend to 100 Trupees,
or, in default of payment of fine, with imprisonment
for a term not exceeding 8 days.

4. The Applicants after depositing fine were set at
liberty and on the nexf day, i.e. on 11;9.1981,.they gave
the informgtion of,thé Said conviction under the relevant
Sections of Delhi Police Act.to'Deputy Gene ral Manager,

-

*%° On 30.1.1982, Joint CommiSSione:,

.
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Disciplinary Authofity{seryéd a memo on the Applicants to

show cause within 15 daysa;;ziﬁwhy both of them be not removed/

\

dismissed from-service.in exercise of the powers conferred

by fule 19(i) of the c.ﬁ.s.(c.c,A.) Rules, l965¢f:i::ijj;£1:j
The Applicant, Jaswant gingh made a représentation in reply
to the said mémo'(AnnerreQD) dated 11;2.1982. Simifar.
representation was-also'made by the Applicant, éimmat Singh.
It is 'stated in the saia representatiors that they were not

on official duty at the time of the alleged incident and were

at their residence and in order to have vindictive mind against

(o]

the Applicants, the residence of the Applicants haw been

i S

Lo

linked with office. On l6th February, 1982 {jgﬁg:ffﬂxfgﬁr\“j
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(Annexqre—g? .

impugned orderﬁhgd been pa§seq by Joint Commissioner
(Disciplinary Authority) purpsrted to be undsr Rule 19(i)
of the CCS(CCA) Rules, 1965 and the penalty of removal
from services was imposed on both the Applicants. The
removal order of Hinnat Singh has been filed. Both the
Applicants Separately gpedsd sgainst ﬁmys‘order of Disciplinary
Authority to General Manager, DS and the appeal filea by
Himmat Singh is dated 17.3.1982 (Annexure_E),_ The
Appellate Authority by the order dated 24.5.1982'(.L'\.nnexure_G)
dismissed the appeal holding that, "I have gone tﬁrough_
the entire records pertaining to the disciplinary proceedings,

examined the case and perused the report received from

the:ﬁﬂic?* I find that the procedure adopted by the

Disciplinary Authority is not in violation of the laid down

rules, I also find that the delinquent official has not

- brought out any fresh ground which may warrant interference

with the orders passed by the Disciplinary Authority."

The Applicant filed a revision under Rule 29 of the CC8 (Cca)
Rules, 1965 which was® élso rejected by the President by the
order dated lé/l@fh May, 1988 (Annexure—H). In the body

of the séid order, it is’writte;g'Their unruly conduct and
béhaviour with intention to Provoke the breach bf peace has

been fully proved by conviction in the court of law,®

o
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5. The main gfievance of the Applicants is thét the
Appellate Authority did not apply its mind at all and
dismissed ithe eppeal in the mechanical manner and in
violation of Government of India's instruction (3) below
Rule-27 of caS (GCA) Rules, 1965-need for thorough -
examination of appeal and speaking order. Further, it is
contended that‘the offences under Sectimn-92/93 of Delhi
Police Act are not offenceswithin the fold of moral turpitude
and further these offences were not committed in thel
course of employmsnt and cannot anount to misconduct. A’
domastic quarrel has nothing to do with the employment of
“the Government servants and cannot be a misconduct. Itlis
Turther stated that the punishment awarded to the
_Appl;cants is excessive and was not comnensurate at all
with the alleged misconduct for which the Applicants .were
convicted only under Section 92 and '93 of the Delhi Police
Act. Such punishment is violative of Article 31L { 2.) of
the Constitution of India and can be looked into by the
Tribunal in visw of the lstest decision in Union of Indig
Vs, Perma Nanda reported in A;R 1989 P-1185 at p-3.‘ In the

aforesaid judgement, the Lordship has also referred to case

of Tulsiram Patel Vs. Union of India, AIR 1985 5.C.p-1415.

6, The Respondents contested the application and filed the

. ) _ the fenced
- reply stating therein that the Applicants entered/ arsa,
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ﬁelhi Milk Scheme forcibly.in drunken congition and started
Guarelling with Shri Cm Prakash, Van Checker on duty and man-
héndled tne steff on duty. The officer on duty had to
seek the help of the Flying Squad and the case was registered
under Section 92/93. of the Delhi Police Act. It is further
stated that after taking into consideration the gravity of
the offence committed by both the officials and keeping
in view the summary trial, it was proposed to gemove or
dismiss thelr services vide order dated 30.1.1982 znd both
of them were afforded opportunity to submit their representa-
tion against the proposed penalty. The criminal charge
used in proviso (a) to Clause (2)of Article 311 of the
Constitution of Indié includes conviction under any law
which provides for the punishment for a criminal offence,
Qhether by fine or by imprisonment._ The question of
punishment to be inflicted on the offenders is a matter to
be determinea by the competent authority on merits of the
case with reference-to relevant facts and circumstances
rightly
of the case. The competent authoritﬁéexércised its powers,
Rule 19 (2) of CCS {CCA) is not relevant to this case. Thé
bisciplinary Authbrity has applied its mind, so-also the
Appellate Authority./Thé application, therefore, be dismissed,
7. We have ﬁeard the learred counsel for the parties

at length and have gone through the record of

u{g

the case,
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As regards the power to interfere in the punishment

awarded to the Applicéntéby the Disciplinary Authority,

the authority cited by the Applicents . Union of India

Vs, Perma Nanda(Supzaflays down the laws | Para 29 is

as follows :i= ' ) \

VWle may ‘however, carye'out one exception to this
propositiony’ Tbere may bé cases where the penalty
is imposed undef‘clause~(a) of the second provise
to Article 311(2) of the Constitution. Where the
person, without enquiry ié dismissed, removed or
reduced in rankjsolely on the basis of conviction
by a criminal céurt, the Tribpnal may examine the
adequacy of the penalty impossd in tge light of the
conviction and géntence inflicted on the person. If
the penaltylimpdsgdﬁ is apparently unreasonable or
uncalled for, héving regard.fo.the nature of the
+ criminal charge; the Tribunal may step in to fénde:
substantial‘jusfice. The Tribunal may remit the
matter to the competent authority for fecohsideration
or by itself substitute one of the penalties provided

1 N N
under clause (z). This power has been conczded to
the court in Union of India vs. Tulsiram Patel,

(1985) 3 SCC 398 :(AIR 1985 SC 1416) whe re Madon.J .,

- observed (at 501-502) {(of SCC) : (at pp. 1477-78 of
AIR)

"Where a dlsc1pllnary authority comes to know that
a governmant servant has been convicted on a criminal
charge, it must consider whether his conduct which -
.haS'led to his cgnviction was such aé warrants the
lamposition of a penalty and, if so, what that penalty
should be......,;.;. The disciplinary authority must,

however, bear in mind that a conviction-on a criminal

L
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charge does not automatically entail dismissal, femoval
or reduction in renk of the concerned govermment
servant. Having decided which of these three penalties
is required to be imposed, he has to pass the

requisite order. A government servant who is aggrisved
b? the venaltly imposed can agitate in appeal, revision
or review, as the case may be, that the penalty

was too severe or excessive and not warranted by the.
facts and circumstances of +the cass. If it is his
case that he is not the government servant who has been
in fact convicted, h: can also agitéte this question
in avpeal, revision or review. If he fails in the
departmental remediss and still wants to pursue the
matter, he can invoké the court's power of judicial
review subject to the court permitting it. If the court
finds that he wes not in fact the person convicted, it
will strike down-the impugned order and order him to be
reinstated in service. Where the court finds that the
penalty imposed by the impugned order is arbitrary or
grossly excessive or out of all proportion to the

offence committed or not warranted by the facts and

particulsz government service, the court will also
étrikevdown the impugned order. Thus, in Shagkar

Dass Vs. Union of India (AIR 1985 S 772) this Court set
aside the impugnad 6rder of pénalty on the ground'that
the penalty of dismissal from service imposed upon the
gppellant was whimsical and grdered his reinstetement

in service with full back wages. 1f is, however, not
necessary that the court should alﬁays order
reinstatement. The court can instead substitute a
p@nalty which in its opinion would be jﬁst and proper in

the circumstances of the case.®
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Thus as regards the jurisdic£idn of the Tribunal in the
matters of penalty imposed in a case covered by Gléuse.Q)
of Article 311(2) of the Constitution of India, the
Tribunal can substitute another punishment, commensurate
with the act fo; which the Applicantsham been'convic%ed

by the criminal court.

9. The next gquestion that arises is whether the

présent ‘act of the Applicants.amounts to.miscqnduct or  \
not. The learned coﬁnsel hnas l.ald great stress on the fact
that.the sald act was not done in the course of employment .
However, the fact remains that a Géve:nment servant is

: on duty
expected to conduct ir such & manner while/ (professionally)

as also out of duty so thét his act mustlnot.amount to &
miseonduCt. It tas also been argued by the learned counsel
that the act of the Applicants for whiéh they have been
punished by the criminsal court does not amount to an act

of moral turpitude. The learned counsel has placed reliance
on Shanker Dass Vs. Union of India and Another reported

in AIR 1985 3.C. P-772. The Lordshipsof the Supreme

‘Court have interpreted Clause (ajof the second proviso

to Article 311{(2) i.e. the power to dismiss a person

.
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from service on the ground of conduct which has ied +o
nis conviction gn a criminal charge. In this reported
case, the appellant was employed as a Cash .Clerk by the
Delhi Miik Supply Scheme Department. He was convicted
by a Magistrate First Class Under Section 409, I1.P.C., but
given the benefit of Section 4 of the Frobation of
- U ama o
Offenders Act, 1958. As a result of the conviction, the
appellant was dismissed from service sumparily w.e.f.
April l4th, 1964. The Lordship observed in para-7 at
p=774 as follows i
'Surely, the Constitution does not contemplate that
a Government servant who is convicted for parking
his scooter in a no=-parking area snould be
dismissed from service. He may perhaps not be
entitled to be heard on the question of penalty
since Cl.{a) of the second proviso to ATt .311(2)
makes the provisions of the article inapplicable
when a penalty is tb be imposed on a Government
servant on the ground of conduct which has led to
his conviction cn & criminal charge. But the
right to impose a penalty carries with it the
duty to act justly. Considering the facts of the

case, there can be no two opinions that the
penalty of dismissal from service imposed upon

the appellant is whimsical .

1t is, therefore, evident that if there is a conviction,
then the department islfree to take action under Rule 19.
Sub Clause 1 of the OGS (WGA).Rules, i@és and without
holding an enquiry, PaSs an order of penajty on such an

employee.

/
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10. The learned counsel for the: Applicantsfurther
argued that Rule 19 of &3 (CCA) Rules cannot be

invoked in the present case and pzliance has

the
been placed on a judgement of /Kerala High Court in

Krishdan Kutty Vs. 3r. Superintendent of Post Office,
reported in 1975 SLJ p-749. It nhas been observed in

the said judgement at p-736 regarding the application

~

of Rule 19 (i) of Z@ub (CCA) BRules, 1965 which is reoroduced

below =

"Article 311(2) of the Constitution enshrines a
valuable right to a Government servant. Rule 14
to 18 of the Rules which lay down the progedure
for imposing penalties ubon s Government servant
are there because of the protection contained
in Article 311(2) of the Constitution. Proviso (a)
to Article 311(2) of the Constitution and the
special progedure prescribed in rule 19 of the
Rules are really exceptions. RAule 19(i) can, be
invoked only in cases where it is strictly
applicable. A conduct not in the course of
employment cannot be a misconduct. - Similarly,
a conduct which is not a misconduct as per the
conduct rules alsc cannot be the subject matter
of disciplinsry action against a Government
servant. In that case, the conviction on a
criminal charge for a conduct which is not a
misconduct as per the conduct rule cannot be a
reason for taking action against a Government
servant under rule 19 (i) of the Rules. A domestic
quarrel which has nothing to do with the employment
of the Government servant cannot be a misconduct.
Moreover if the same occurs at a place far away
from the place of employment, that cannot in any
way be made the subject matter of a disciplinary

Y
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action against the Government servant. In this
case, a scuffle between the petitioner-Government
servant and his step-brothsr at the place where

they live reéulted in the criminal charge and

the conviction thereon. If thelcbnduct 0of the
petitioner cannot be the subject matter for

taking disciplinary action against him under

rules 14 to 18 of +the Rules, the mere fact that

he was convicted on a criminal charge on the ground
of that conduct cannot be @ reason for invoking

rule 19 (i) of the Rules. Hence Ext . P-1 order

of the lst Respondent removing the petitioner

from service is without jurisdictiaon. I quash

Ext. Pl. if Ext. pl is an orler without jurisdiction
the fact that the petitioner did not file an appeal
from it in time is immaterial. An order without
jurisdiction is an order ab initio void and hence

it is not necessary that the petitioner should appe al
against that order. 1, therefore, quash Ext. P.q
order also. The petitioner 1s entitled to continue
in service vithout any intefruption. The petitioner
i1s to get all benefits of 'service including payment of
arrears of salary from 1.5.197] onwards , ¥

However, in the present case, in the counﬁer by the
Respondents, it hqs'been specifically stated in éara & (c)
that the Applicanig entered the fenced area of Delhi Milk
Scheme forcibly in drunken condition and started quargl:ling
With.Shri Om Prakash, Van Checker on duty and manhandled
the staff on duty. 1In <he order passed by the Piesident

rejecting the revision of the Applicants, there is a ment ion

of .the fact also of the perusal of the record that the

Applicants entered into the Secyrity zone of Delhi Milk
Scheme on 9th Septembe:, 1981 at apout 9.45 p.,u. They

wWere so unruly that"fheir colleagues were compelled to call

Jd
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police and the police registered the case against both
of them under Secticns92 and 93 of the Delhi Police Act.
The Metropolitan Magistrate, Delhi convicted them on

their admitting the allegations of charge against them.

the Applicants did not prefer any appeal against that

conviction. In view of these facts, the act of the

Applicants does fall in the category of misconduct.

1l The learned counsel for the Applicants relied on
the D.G.P. & T.'s letter dated 31d August, 1977 which

is reproduced below :=
"Rule 19 of the C.C.S. (C.C.A.) Rules only envisages
that an order can be gtraightavay made by the
disciplinary authority to impose a penalty without
following the prescribed detsiled procadure ’
under Aules 14, 15 and 16 of the said Rules. It
is, however, obssrved that the disciplinary authorities
have, in a iarge number of cases, interpreted the
provisions of this rule to mean that only one of
the extreme penalties such as dismissal/removal/
compulsory retirement is to be imposed in 'such
cases as a matter of course. This interpretation
1s not at all correct and the disciplinary
authority is supposed to give proper consideration
to the offence actual ly committed by the Government
Servant as a result of which he was coavicted by
the Court of law, It is only where the Government
servant has besen convicted on ground of moral
tuvitude that there is justification for holding
the view that such Government official's retention
in service is not desirable and one of the three
extreme penalties mentionsd above can be imposed
in such a case. 1In all other cases, the disciplinary

| L
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authorities should go through the judgément
in its entirety and give proper consideration
to the gravity of the offence committed by
the convicted Government servant to decide
whether any of the other penalties could be
appropriately.imposed in those cases. The
Heads of Circles should personally ensure
that the above guidelines are properly brought -
home to all the dlsc1pllnary authorities and
any breach of 'the above guidelines should be
viewed b} them seriously."

~

12. | In view of the above discussions and the law j4id

by the-%bn’ble Supreme Court, the disciplinary authority

4s well “as the appeliate aufhority should.have exercised

its digcretion‘in findingvout wvhether the punishment

imposed on the‘ﬁpplibants‘wés jgstifie@ in the circumstances
of this particular case. Merely because the-Applicants

we re cdnvicted-in a'spmmary_frial by the MetrOpolitaﬂ

Magistraﬁe aﬁd thatitéo with a fine of RslSO/—,”aﬁd not ig'

an of fence WHere-the subskaﬁce‘qf any chafge agéinst the

Applicants wouldrhaQeibeen misbéhaviouf withlintent ﬁo

- provoke a breach of the peace or obstrﬁctlng or annoylng B

and '

passengers in the streets, /rhich canﬂot be said to be an-

of fence .0f the nature 1nvolving'moral t&mpitudé, tHé Qismiséé

of the Applicants and the t—rmlnatwon of their serv1ces

also 'thca J.s - Lo
is qot only harsh, butzpenaltyzpo» comm@nsurate wvth thef

. . 1 ! . -
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delinquent act for which conviction has been imposed.
‘As held in the case of Union of India Vs. Perma Nanda (Supra
by the Hon'ble Supréme Court, the Tribunal can very well
interfere regarding the guantum of penalty imposed by

the impugned order on the Applicants. We, therefore, hold

that the penalty imposed by the impugned order is arbitrary,

- grossly excessive and out of all proportion to the offence

committed and is notiwarranted by the facts and circumstaﬁces
of the case.. The T:ibunal has the power and autpority
to subétitute another adequate penalty in the &ircumstanceg '
of the Case. In oUrloplnlon, a penalty of Wluholdlng

3 yﬂara without arfﬁct¢ng future increments would be

lncremfnt emporarLLy for a period of / guite adequate

in the circumstances of the case.

13. The impugned ordeps passed on the Agplicants

dated 15:2.L982/24.5.1982/l6/l9.5y1988 are qugshed} The
App;icants shall be re-instated in thé service as Motor
Driver (Heavy Ve’nicle/), Delhi Milk Scheme w.e.f., 16..;2.1982 .
However, in the circum%ténqes of the case, the renalty of
witholding increments for three yesars without any future
conseéugntial loss is imposed on the Appliéants, i.e. the
next increment of the Applicants shall be due in 1985,

exactly 3 yearé after ' his earlier increment which he had

0.04-!»6‘..
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earna2d sometimes in 19382 or in the latter part of 1931
dith this modification of ths order, the Applicants shall be
desmad to be continuous in service and shall be entitled to

all back wages except withholding of increments temporarily

for a period of 3 years without affecting future incremants
as said above. The Respondents are directed to comoly with

the order within a oeriod of 3 months frnm the ””CﬁlOt of

his order and pay all necessary outstanding emoluments

t
consicering the Agplicants to be in continuous szrvice.
n the circumstancas, the partiss are left +to baar their

OWN COStS .

Sovonacee R

SHARME ) Bluot.

(J.2. S - (P.C. JAIN
.vr,«Bd (ny ‘ o - MEEBER (A)



