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CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 1123 /1988,

T.A. No.
DATE OF DECISION _March 6, 1991,
Smt . Promila Kumari Petitioner
Shri R K ,Kamal Advocate for the Petitioner(s)
Versus :
Unicn of India & pthers, Respondent-s ,
Shri A.K,Sikri, Advocate for the Respondent(s)

CORAM
The Hon’ble Mr. Justice Amitav Banerji, chairman,

The Hon,ble Mr. I K . RE‘SQOt ra, Member \q)

1. Whether Reporters of local papers may be allowed to see the Judgement ? —
2. To be referred to the R(eporter or not ? \J\,/[
3. Whether their Lordships wish to see the fair copy of the Judgement ? —
4. Whether it needs to be circulated to other Benches of the Tribunal ? ~
Q4
(Amitav Banerji)
Chairman
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CENTRAL ADPMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
DELHI,

0,A. No,1123/1968, Date of decision: March 6, 1991,

smt ., Promila Kumari " eee Applicant
Vs

Union of India & Others ee e Respondents

CORAM:

Hon'ble Mr, Justice Amitav Banerji, Chairman,

Hon'ble Mr. I.K, Rasgotra, Member (A),

For the applicant' een Shri R.K.Kamal, counsel,

I's

For the respondents ces Shri A K,5ikri, counsel.

(Judgment of the Bench delivered by Hon'ble
Mr, Justice Amitau Banerji, Chairman)

The applicant before removal from service was
employed as Office Assistant, T.M;X.; Delhi Telecommuni-
cation, Posts and Telegraphs Department, New Delhi,

She joined the said Department as Telephone Operator

in 1965 aad continued in service in vérious capacities
upto January, 1987; Her husband Shri Madan Lall who
belongs to I.F.S5.{B) Cadre was posted abroéd.For a
period of three years. The applicant was sanctioned
three years leaye in CDRpelling circumstances from
17.10.1979 to 16.10,1982 by her Department, She had
applied for extengion of her leave from 17.10.1582. onhwards
She received a letter dated 29 .4.1983 (Annexure A-1)
.intiméting to her thaf the exfended period‘Frbm
12.1D.ﬁ§82 to 16 10,1984 was £reated as "Dies Non%,
Buring fﬁis period she was with her husband in uwar-torn
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Irag, After her return to Irdia from IraQ@, she was
served with a Memorandum dated 28,8.1984 (Annexure A-2)
and she was charged with unauthorised absence Wwithout
ﬁre—sanction of leave for the peried from 17.10.1982
to 23.7;198d. She prayed to the disciplipary authority
for being heard in person but she had received a reply
dated 18.9.1984 (Annexure A-3) to the affect that
"mersonal hearing Wwill not serve any purpose®,
The Inguiry Officer proceeded ex parte and submitted
his report on 25.4.1986, Thareafter the applicant
received .letter dated 7.1.1987 (Annexure A-5) passed
by the Assisfant Geperal Manager (Admn,) removing her
from sarvice. A copy of the inguiry report was also
received alqng with the above, The applicant had
submitted her appeal dated 4,3.1987 (Annexure A=6) ,
The appeal was rejected by an order dated g.1.19886
{Annexure 9;7),

The app;icant stéted that the entire proceedings
against her was bad in law when her extended period
of leave had been trezated as "Dies Non", secondly,
she had already been penralised by trea?ing the peried
of absence as “Dies Non" in-stead of granting her leave
as due and visiting her with a second punishment, viz.,
removal from service, This ampunted to double jeopardy.
nnother contention raised was that she wanted to be
heard in person but uas not given an ogﬁortunity.
The inguiry Officer preceeded ex paTtg Ancther contentior

raised was that a copy of the Inguiry Officer's report
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was recaived along with the order of removal, Consequently,
she did_pot have an opportunity of showing causs against
impoéition of major penalty, Lastly, it was contended

that the order of removal as well as the order of the
Appellate Authority rejecting the appeal wers in violation
of the established procedure and prinﬁiple of natural
justice, = She has, therefore, prayed that the inguiry
report, the punishment order and the appellate prdsf

be set aside and cuashed as illegal and ab initio null and
void. éecondly, the respondents be directed to reinstate
the applicant in service with all consecuential monetary
and promctional benefits,

The\respcndents case is that a valid and proper
departmentél ehquiry was held against-tha applicant
after issuiné the chargesheet on the applicant, who
chose not'to appear in the inquiry and let it go ex parte
in spite of various opportunities given’to her to
participate, The épplicant remained unautﬁorisedly absant
from duties for a very long period without proper
application and sanction of leaué, 5he absented from
17.10.1962 to 23.,7.1984 and in these circumstances, it
could be presumed that the applicant Qas not interested
in service. In stead of terminating her services
straight-away on the ground of desertion, the respondants
treated the unauthorised absence as misconduct and
held the depértmental inquiry in which full opﬁortqnity
had heen given to the applicant. The applicant héd

joined duties on 24,7.1984 but had again started absenting,
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She worked for 41 days from 24.7.1984 to 2.9.1984,

15 days from 10.9.,1984 to 24 ,5.1984 ang Wj_days from
29,7.,1984 to 27,101984 and thereaftsr did éot attend

haer duties till the date of her tsrmination. The

above conduct does not entitle the applicant to any
relief and virtually from 17.,10.4982 to 7.1,1987, i.e.,
for a period of more than 4 yeafs and 3 months, she

has attended the work for 67 days only, It was further
stated ﬁhat a proper inquiry was conducted in agccrdance
with the principls of natural justice after fo;lpuing

the prascribed procedure, The penalty awarded was
reasopable keéping in view the seriousnsss of the
charges , She had béen granted three years leave

as a special Casé from 17 .,10,1979 fo 16.,10,1982, She

was bound fo joln back ogn expiry of leave on 17,10,1982,
she did not join and remained absent without propsr
application or sanctiﬁn of leave, Various communications
ware addresssd to her but shs Failgd to comply’thereuith.
She contravened the provisions contained in para=-62

.and 162 of P & T Manual Vel, 111 and committed aé act

of misconduct unbecoming of a Gpvernment servant, She
was, therefore, charged for viclation of rule 3{1)(i}
(iii) of C.C.5. (Conduct) Rules, 1964, No lsave was
sanctioned to her after 47 .,10,1982 and the reasan

given by the applicant for extension of leave was totally
untenable and not valid ground on which any leave could
be granﬁed. She admits the receipt of the letter

dated 29 4 .1984 which indicated that her absencs uwas
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treated as MDies Non® and this means that she was
unau?hofisedly absent from duties, It was further
submitted that the period treated as "Dies Non" does
not mean that the §8partment was pouerless to take
disciplinary action against the applicant, She was
asked to File the written statement of defence within
10 days of feceipt of the chargesheet, Thers was no
question of personal hearing at that iime, It was
only asked uhethef she wanted to be heard in berson.
She made a reqguest which was considered and vide reply.
dated 18,9.1984, she was informed that"pe;sonal hearing
" will not serve any purpose", Thus, there was nothing
wrong in reply dated 18,9,1984. The disciplinary
authority had not developed any bias against her.
In reply to the service of the inguiry report along
.with the order of removal, the séand taken by ths
respondents was that the plsastaksn in paragraph 6.8,
were misconceived and untenable.The inguiry report
showed that the charges against the épplicant had
beén'proved, These were very sarious chargas'?nd
y

the oporder of removal From service was perfectly valid,
Dismissal of the appeal filed by her also said to be
perfectly valid,

We have heard learned counsel for the
parties., )

A perusal of the above ubuld show that the
Tnquiry Officer had asked the applicant while serving

the chargesheet whether she wanted to be hsard in

person., The answer was in the affirmative, Thera
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is no question of giving any hearing at the stage of
filing a reply to the chargesheet . The stagé of t
hearing comes, only aftar the proceedings begin,

The reply dated 18,9,1984 clearly spells gut that o
personal hearing Will not serve any purpose", It
gave an impression that she uas'not' given an
opportunity of being heard, The principle of audi
alteram partem is applicabla in these proceedings
béFore an aduerse order is passed against an smployee
in a disciplinary procesdings. It is imperative

that he or she iS'giQen an opportunity to explain her
part of the case against the charges framed. Shutting
her out from personal hearing violates the principles

of natural justice,

Another aspect of the matter on which the lauw
is very clear, Non-furnishing of 4inquiry report to

delingent officer would ampunt to violation of rtules
of natural justice, The position of lauw was made

clear by the Tribumal in Full Bench case of PREMNATH

K.SHARMA Vs, UNION OF INDIA AND OTHERS (1988 (6)
ATC 904) which decision has been recently upheld by

the Supreme Court in the case of _UNION OF INDIA & ORS,

V. MOHD . RAFZAN KHAN (3T 1990 (4)S.C. 456). 1t is

obligatory for the Inquiry Officer to supply a copy of

the inguiry report te the delinguent officer hafore

awarding ﬁhe punishment , This has‘not been done in the

present case., It was sent algng with the order reﬁoving he
- from service, This is ccntra?y to an established laﬁ

and, therefore, on this score her remogval from sarvice is
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The third point argued by the learnsd

bad in law.

.

counsel for the applicant was that the punishment
was bad in law as the principle of docuble jeopardy

vas involved, 1t was contended that the earlier

‘

punishment of treatingiher lzave as ®0ies Mon" precluded
any cther punishment under C,C.S. (CCA) Rules against
her-For,%bsence from duty., The reason given uwas that
the applicant coulﬂ not be punished twice., The principle
QF double jeopardy would be involved if the applicant
had been, tried and punished for an offence and is
again subjected to another punishment or another trial
or another proceeding for the same offence., The order
treating her absence as "Dies Non" was not the result of am
proceeding contemplated under the law |, t only nade
clear that thefpgﬁgduas of unauthorised absence for which
she is not entitled to be paid anything nor can be
adjusted any leave due to her. The'primbiplebf double
jeopardy, therefore, is not invoked,

Learred counsel for the respondentélhad'cited
the Follouiﬁg cases to urge that the principle of double
jeopardy is not attracted in the preseﬁt case at all

and the proceedings against the applicant wers valid

and not contrary to lauw:

SATYA PAL SAUHNEY Vs. LIFE INSURANCE CORP . OF INDIJ
(1980 (1) SLR 136) . '

A.C. SHUKLA Vs, THE D.G,. B.5.F. & ORS.

(1981 (1) SLR 733).

SUNIL KUMAR BANERJEE vys, STATE OF WEST 3ENGAL & OR!
(1980(2) SLR 147) .

HAR SWARUP Vs, U,0.I, & ANR.
(1986 (4) sL3 84).
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J.0. SRIVASTAVA Vs . U.0.I. & ORS.
(1978 {2) SLR 450)

R,C., SHARMA VUs. U.0.I. & ORS.
{1976 (2) SLR 263),

The question of double jeopardy came for
conside;ation before a Larger Bench of the Tribunal at

Calcutta in the case of SHRI BISWANATH DEBNATH Vs,

UNION OF INDIA & ORS. (OA No .914/1987),., Reference was

made in the above case to the cases of FAQBOOL HUSSAIN

V, STATE OF BOIMBAY (AIR 1953 SC 325), THE ASSISTANT

COLLECTOR OF CUSTCMS, BOMBAY AND ANOTHER V. LR, MELWANI

AND ANOTHER (AIR 1970 SC 962), THOMAS DANA V., STATE OF

" PUNJIAB (AIR 1959 SC 375)and BAIJ NATH PRASAD TRIPATHI

v, THE STATE OF BHOPAL AND_ANOTHER (AIR 1987 SC 494),

In the case before the Larger Bench at Calcutta, the
Postal employee had taken some money which was not due
to him and had returned the same, and theresafter have
been tried for unauﬁhorisedly taking the money from the
Post Office. The argument that once the meney is
refunded, thse employee cannot be proceadad with again
was not acecepted and rejected, The principle of double
jeopardy was considered by the Supreme Court in the

case of THE ASSISTANT CQLLECTCR OF CUSTOMS, BOMBAY AND

ANGTHER (supra) and it was held:

%,.,.., it is necessary for an accused person
to establish that he had been tried by a
MCourt of competent jurisdiction® for an
affence and he is convicted or acguitted

of that offence and the said conviction or
acquittal is in force, If that much is
established, it can be contended that he

is not liable to be tried again for the same

offance nor on the aame facts for ~ny other
offence ,..W
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We are satisfied that in the present case, the

principle of double jeépardy has no applicatiocon.

- For the reasons indicated above, we are df the
view that this Application must succéed and the corder
removing the applicant from service be set aside,
Consequently, the appé}late authority's order (Annexure
A-7) must also be set aside. The inquiry proceedings
against the applicant must also be set aside for the
reasons tﬁgt-she had been denied an opportunity of
-hearihg théh she had‘prayed for . Consequently, the

4 : : appiicant is entitled to be reinstated in service. But
ue.make it clear thét it wili be open to thg respondents
if ﬁhey are so gdviSeé, to recomﬁence the proceedings -
giving her an opportUnity of filing a reply, and pe;sonal
'héaring and proceed thereafter in accordanceé with law,
~The inquiry Officer will COmplete the inquiry proceedings
L“ S uitﬁin three months from the date of'recaiptAa Cépy
of this éfder, The thire disciplinary prpceeaings
including appeal must be concluded. in five months period.,
Jo also direct that she would be paid for 67 days, if she
has not already been paid for the same. AFurt%er, §he wou 1d
only be paild her afréars of pay and allouwances subject
to.her satisfying-thé respondents that she had not.been

* gainfully empleyed during the period. UWe order accordingly.

There will be no order as to cdsts. ) (1&"
£ Vs - '
el fe | S
1.K RASGETRAYES) ) (AMITAV BANERJI
. ; VE MBER (A% e CHATREAN
6.3.1591, | 6.3.,1991 .
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