CENTRAL ADMINISTHATIVE TRIBUNAL
FRINCIFAL BENCH, DELHI,

HEGN., N0, C.A. 1111/1988.

DATE CF DECISION: 30th flarch, 1989

T.3. Bhatnagar sses Applicant.

- Vs,
Unlon of India & Ors. «e.. Respondents.,
CORAM: . Hon'ble MR. B,C. Mathur, Vice-Chairman.
For the applicant eees Shri Sant Lal, Counsel.

For the respondents " eeee Shri P.F. Khurana, Counsel.
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JUDGHENT

This is an application under Section 19 of the

Administrative Tribunals Act, 1985 filed by Shri T.S. Bhatnaga

L.S.G. Sorting Assistant in the office of the S.R.0. R.i.S.,
Ghaziabad againét the impugned érders dated 1.9.83,‘30.l2.83
and 15.3,85 disallowing the efficiency bar to the

applicant w.e.f 1,6.1981 and refusing to feleasé,three
increments whén the Etficilency Bar waé subsequently allowed,
The brief fécts ot the case as stated in the application are
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t the applicant was due to cross Efficlency Bar w.e.t.
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1. . in the scale ot Rs.260-480 trom the stage of
Rs .420/~- to the stage of Rs.432/-, He had already passed

the requisite test required for crossing the Efficiency Bar.

~

’

ince the order was passed about his paséing the Efficiency
test on 1.6.81, he reguested the Senior Superintendenf on
17.8.81 to allow him to cross the Efficiency Bar. This

was followed by reminders but there was no reply. Senior

Superintendent, RiS'KF' Ln. Kanpur vide Memo dated 1.9.83
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(Annexure A~1) did not allow the applicent to cross the
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Efficiency Bar due froﬁ 1.6:1981 alleging unsatisfactory
confidential record., It waé also mentioned that the
question of croésing E.B. would be considered again next
tiue. The Senior Superintendent declared the applicant
fit to cross E.B. vide his Memo dated 24/30.12,83 but he
was aliowed.to draw the increment from the stage of Rs.420/-~
to the stage of #s.432/~ w.e.f. 24,12,83 without any oruers
reggrding the increments due from,1.6.81 to 1.6.83. The
applicant subwitted representations to the Senior Superin-
tendent requesting for re-consideration of his case and
allowing thrge increments from the due dates which have been
illegatly with=held. In the meantime, the apgplicant was
granted promotion to the next higher grade in the scale ot
‘35.425~64O‘under the Time Bound One Promotion Scheme w.e.f
30,11.83, which was done on the recommendations of the
D.F.C. His pétition to the DirectorrPosﬁal Services, Kanpur
was rejected on technical grounds without going into the<
merits (Annexure A=3}. The applicant then submitted a
petition to the Membér(Personnel) Fostal Services Board,
New Delnil seeking his intervention to get the grievance
removed but there was no response in--spite of reminders.

The case of the applicant is that he was due to
cross E.B. on 1.6.81 but the DPC did not meet to consider
this for another two years aLthough it was required.to meet
before 1.6.81. Shri Sant Lal, learned counsel for the
applicant. pointed out that in para 6.7.of ihe counter filed
by the respondenté, it has been stated that a disciplinaxy
case was pending against the applicant wﬁich.was not

1

factually correct. The basis for denying the Efficiency
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Bar.is the adverse entry in the conftidential record

“of thelappiicant tor the year 1982-83 which was communicated

to him on 15,5.83 long after the Efficiency Bar was due.
The adverse entry on which his E,B, has’béen allegedly

stopped relates to the order dated 13.10.82 passed ‘by the

e

Superintendent, #A.:.5. (Annexure A=19 enclosed with the
rejoinder;. This deals with the unauthorised absence

of the applicant from 16.3.81 to 17,3.81 and the period

Was treated as break in the service under proviso fo£ .

FR-17A.  This order is also wrong. Shri Sant Lal argued
that under instructions issued by the Government of India,
Departmént of Fosts, it has been clarified that as far

as crossing of E.B. 1is concerned, the disabilities under

F.R, 17=4 should not stand in the waj'of an official if

he is otherwise found suitabie to cross efficiency bar,
bpecia; pay snd allowances, should not be withdrawn merely
on the ground that F.R., 17-A has been invoked. He stated
that the bEC was deliberately delayed in order to bring

the tact of the appiicgt% going on strike which was recoided
in the confidential recor&é,ﬁr the year 1982-83 so that

the DFC would take that into consideration in disallowing
efriciency bar to the applicant, which is iLllcgatl as the
record prior to 1,6.81 alone shouid have been considered for
this puzpose, Besides,the adverse entry was not communicated
to the applicant till 10,5.83 and the representation of

the applicant dated 11.6.83 was still pending. He cited

the case ot Brij kohan Singh Chopra Vs. State of Funjab
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reported in A.T.R.1987(1)S.C 513 where the Supreme Court
nas held thetl sucn entries cannot be acted upon., He also
emphasised that it appeers very strange when the appliicant

was found eliiyible for promotion to the next higher grade

on 3C,11.83 on tne basis of a seiection by the DPFC, he
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should not be found te=te fit in a lower grade even on

date. Shri Sant Lal further stated that the orders rej
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his claim for efficiency bar from 1,6.81 are arbitrary,
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malafide and should be guashed.

Shri F.Fo Khurana,.learned counsel for the
respondeants raised a preliminary. objection that the case
lies uncder the jurisdiction ot the Allahabad Bench-as the
applicant as welil as relevent respondents are located in
U, F. " lle said that no appeat in this regard coulid lie
betore the ilember(Fersonnel), Fostal Services Board, iNew
Deihi, Respondent No. 2. Rule 6 of the Centrsl Administrative
Tribunal(Frocedure) Rules, 1986 was applicable at the time
of filing of the application. It was mentioned that the
application could be filed with the Reglstrar of the Bench
wéere any of the responcents against whom relief is sought,

resides,; Shri Khurana pointed out that since no appeal

Bepan ad

"before the respondent No. 2 was mfée,this case should not

be heard by ithe Principal Bencn but only by the allahabad
Bench. In any case,since reiief has been sought from the
respondent MNo. 2, the preliminary objection_is not sustained.
The respondent; have stated in‘their reply that the DFC

could meet only on 1.9.83 and naturally have to consider




m

\&

nl5—

whagtever record was avallable betore it, - Apsed, Shri Khurana
emphasicsed that the incident mentioned in the confidential
racord 1or the vear 1982-83 relates to h@rch}Sl and, thereicre,

i period earlier than 1,6.81 when the crossing of
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the efficieqcy bar exists. t was perfectly correct on the
part of the DPC to consider this aspects The reply of the
responcents does not indicate whatmepe the unavoidable
circumstances under which the DFC could not meet during
1981 or 1982.

I have examined the pleadings anc the arguments
raised before me both on behalf of the applicant and the
resporxients, It is quite clear that the DPC appéared to
have been.infiunced by the adverse entry in the Character
1 . .

Roll for the yesr 1982-83., Had the DFC taken place on

the due date sometimes in 1981, <These remarks would not have
N ,

_been theie before.the DPFC for consideration...Even if .

the remérks relate to a period prior to June 1981, they
were not recordea curing that yeér.and communicated ta the
appiicant only in May 1983. The DEC could éohsider thése
'S a ’

remarks aiter communicationSASince there was/representation
ageinst these remarks ‘vide: application dated 11.6.83,
which has not been rejected so iar, The considera{ion of
these remarks in deciding the case would certainly be
contrary to the established procedure and law.

In view of the above, it is directed that the

orders stopping efficlency bar ot the applicant w.e.t

1.6.61
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re quashed. The respondents are directed to
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re-consider this matter by convening a fresh DPC and
taking into consideration the relevant record prior to

l.€.8l. In other words, the confidential record prior

to the year 1981-82 along with the relevaent record may

be placed before the DFC for coming to ‘a correct decision.
With these observations, the gpplication is disposed of.
The respondents should take action to convene the fresh

DFC within three months from the receipt of this order.

There shall be no order as to costs,

( B.C. Mathur ) }0.315

Vice=Chairman




