IN THE CENTRAL ADMINISTRATIVE TRIBUNAL a @

NEW DELHI
0.A. No. 1109/88 198
T.A. No.

DATE OF DECISION T hw e VISR,

Shri C.P.S, Tomar

Applicant (s)

Sbri B.S, Charya

Advocate for the Applicant (s)

A Versus
Director of Educati on,

Dz2lhi Admn, Respondent (s)

Shri B,R., Prashar
e Advocate for the Respondent (s)

CORAM :

The Hon’ble Mr. P. K, Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. D. K. Chakravorty, Administrative Member.

W .

Whether Reporters of local papers may be allowed to see the Judgement ?%
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ? Vv

To be circulated to all Benches of the Tribunal ? MY

JUDGEMENT

(delivered by Hon'ble Shri P.K. Kartha, Vice-Chairman)

The applicant, who has been working as Vice-
Principal in tha various Highar Sacondary Schools unda;
the Dalhi Administration since 1979, filed this applica-
tion under Section 19 of the Administrative Tribunals
Act, 1985 saeeking the follouing reliefs:-

(i) to quash the impugned ordesr of promotion

dated 14,3,1988 uhersby ssvsral Vice-
Principals have bgen promoted to the posts
of Principal on ad hoc basis;

(ii) to hold that ha is =ntitled to be promotad
as Principal and that adoption of 'ssaled
cover' procedure in his case for withholding
his promotion is wholly unjust, improper,
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illegal, invalid and uncalled for and to
direct the respondants to immediately

open the sesalad cover and promote him

as Principal and restore to him all the
benefits in terms of day, allowances, =stc,,
from the date the persons immediately junior
to him have been so promotad; '

(iii)  to call upon the respondents to give to him
all attendant‘benéfits in terms of pay,
allowances, etp., togethsar uith restoration
,oF'seniority to téa post of Principal from
the date his immadiate juniors had been so
promoted and giveH the said bensfits; and

(iv) to call upon the respondents not to initiate
or hold any departmental proceedings on tha
basis of ths alleged L.T.C, availad by him
in June, 1979 and hold that they are debarrad
from holding any disciplinary oroceedings
under"principles of estoopel, waiver, undue
delay, lachas, condonation, =atc,
2. The facts of t%a Case in briesf are that tha applicant
was initially appointed as a Trained Graduats Tzacher (TGT)
in 1966, He belongs to the Schzduled Castz community, He
has worked in various higher szcondary schools in Delhi,
In 1971, h= was promoted as a Postgraduate Tzachsr (PGT)
and in 1979, he was promotad as Vice-Princinal,
3. According to the relavant rscruifment rules, a
Vice=-Principal is eligible for promotion as Principal
aFtarAhe puts in five ysars' service as Vice-Pr ncipal.
The promotion is on the basis of merit—cumaseniority..
While several of his juniors have been promoted as Principal,
he has not been so promotad, He has statsd that though

his case had b=2zn s2nt to the D.P.C, for consideration,
| &x//”f
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the recommendations of the 3.7.C., have been kept in

sealed cover becauss of the pendency of scme investiga-
tion uwith the Vigilance Department in connasction with %the
L. T.C. availed by him in 1979, UWith ragard to this
incid=nt, ha has statad that he availed L.T.C. in June,
1979 and opted to go to Kanyakumari, Hes had apolied for
an advance from ths school wh2re he was working, undertook‘
the journay and)thereaftar; submitted his final bills and
also received a sum of Rs,484/- by way of final édjustmant.
He had also submitted ths rasquisite svidences to the =fFfact
that ths vehicle in which he travelled was also prosecutéd/
challaned by ths Traffic Police at Lalitpur (U.P.). He
had made a statement to the above af fect before thg
Inspector, Anti-Corruption Department,oh 18,10,1982,
Thereaf ter, ﬁothiﬁg was heard from ths respondents,

4, The resnondants havs filed é counter-affidavit

" in which they have not disputed the assential facts
mention=d above, Howevery they have sought to justify

ths non-promotion of the aoplicant as Principal on the
ground that parscns junior to him had been promotad

only on ad hot and Qrgent basis, Hz was not promoted

as a vigilance cass is pending against him,

5. ‘- We have gone through the records of the case
carefully and have heard the lsarnad counszl for both

the parties., The alleged misconduct on the basis of

uhich tge applicant has not besn promoted as Principal
took place in 1979.l Neither a charge-shaset has bsan

filed in the criminal court nor has any departmental
aoroceeding been initiated against him under Rule 14 of

the C.C.S,{CCA) Rules, 1963, so far, ~The respondents
have annexed to éheir counter-affidavit a copy of the
lettzr datad 25,8,1988 of the Additional Director of

Education (Admn, ), addressed to thes Deputy Secratary
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(vigilance), Delhi Administration, from which it

appears that the Oirectoratse of Lducation had

requested the Anti-Corruption Branch, Delhi Administra-
tion, to brapare the draft charge-shest against the
applicant along with othsrs so that departmental
proceedings under Rule 14 of the C.C.S.(CCA) Rules,

1965 could be initiatsd against them (Annexure 'Af,
pages 54-56 of the paper-book)., This was after the
presant application was filed in the Tribunal on 7th
June, 1988, No procesdings - criminal or departmental -
have been, or are pending against ths aopplicant., An
invsstigafipn into hié alleged misconduct has bean
pending since 1979,

6. The guastion arisses whethar in ths facts and
circumstancas of the presssnt case, the applicant could
be denied promotion to the nost of Principal on the

sole ground that a UigilanCe-CaSS is under invastigation
against him,

7 The laarned cbunsel forthe applicant has relied

-~ *
'fffnumerous rulings in support of his contentian,

L

upon
As against this, the l=zarn=d counsel for ths raspondsnts
drzw our attention to the guidelinas on Departmental
Promotion Committze issued by the Departmsnt of
Parsonnal and Training on 10th April, 1989,

8, In our opinion, considsration for promotion
cannot be withheld merely on the ground of pendency

T e el - - - T de=7 T e ~£M)"ﬁ_::'"“- .
oF'aLM;ggggqgg %nqggt;§§@;gn . ———against an

of ficial, 'Szaled Covar' procedurz can be resorted to

Decisions citad by the lzarned counszsl for ths aoplicant:

1970 S.L.R. 2843 1973 (1) S.L.R, 979; 1974(1) S.L.R. g14;
1987 (4) A.T.C. 5453 1969 S.L.R. 3633 1971 (2) S.L.R. 413an
1973 (2) S.L.R. 554,
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only after a charge mamo, is served on the concerned

official or the charge-shest filed before the criminal

court and not before (vide decision of the Full Banch

of this Tribunal in K, Ch, Uankafa Raddy and Others

Vs, Union of India & Others, 1987 (2) SLJ 117, C.A.T.),

9,

In the rscent case of C,0. Armugam and Others

Vs, the State of Tamil Nadu and Othars, J.T. 1989 (4)

S.C.

377, the Suprems Court has obssrvad that every

civil servant has a right to have his cas= considered

for promotion according to his turn and it is a

guarantee flowing from Articles 14 and 16 (1) of the

Constitution, The consideration of promotion could be

. postponed only on reasonable grounds, In this contaxt,

the Supreme Court has laid doun the following principle:-

10.

"eeseoooThe promotion of parsons against whom

charge has been framad in ths disciplinary
proceedings of charge=shsst has been filed in
criminal case may bhe defarred till the

proceadings are concludad, They must,houavear,

be considered for promoticn if they ars exonera=~
ted or acquitted from the charges, If found
suitable, they shall then be given ths promotion
with retrospective ef fect from the date on which
their juniors were promoted," (Zmphasis supplied)

In the aforesaid case, L.Y. Srinivasan, respondent

No,4y, was not included in the panel for promction since

there uwere disciplinary rocesedings then pending against
) P 9 p

him, But when * tha nanel was preparsd and approved, there

w28
was

The

11,

no charge framad against him, It was obsarvad that it
not proper to have ovarlooked his cass faor promotion,

Court,; therefore, dirsctsed that his case be considered

promotion on the date on which his junior was promoted

if he is found suitable, hz must also be promoted with
consaguential benafits,

In the light of thas aforasaid pronouncesmant by the

Supnreme Court, We ars of thz visw that the apalicant is

entitled to succeesd in ths pressant apnlication as no

charge has bean framad in disciplinary proc=adings and

O
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no charge-shset has been filed in a criminal caée against
the applicant,

12, Accordingly, wz ordsr and dirsct that tha Tespondants
shall consider the suitability of the applicant for
promotion'to the post of Principal, notuwithstanding the
pendency of the vigilance case against him. If he is found
otherwise suitable, he will be entitled to be promoted as
Principal from the date his juniors were so promoted, >He
would also bs entitled to all conssquential bensfits,
including arrsars of pay and allowancss, from the dates of
promotion of his juniors., The respohdents shall compiy

with the above directions within a period of three months
from the date of communication of a copny of this crdsr,

13; The alleged bogus L.T.C; claims had been the

subject mattar oqﬁnvestigation against 8 teachers, including
the applicant and another Vice-Principal, UWs do not,
tharefore, wish to express any opinion on the merits of

the allegad misconduct or whethsr the delay in initiating
disciplinary proﬁaedings against tham is juétifiad.in the
facts and circumstances.

The application is disposed of on the above linas,

There will be no order as to costs,
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{D.K, Chakravorty) (P. K. Karthal
fdministrative Member ' Vice-Chairman(Judl, )



