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CENTRAL ADniNISTRATIl/E TRIBUNAL
PRINCIPAL BENCH

NEU DELHI.'

•REGN. NO. CA 1101/68 DATE OF D ECISIDN;

Pritam Lsl Taluar Applicant.

Versus

Union of India & Ors, «,,, Respondents,

CORAPl: The Hon'ble Mr, Justice Amit av Banerji, Chairman,

The Hon'ble fir, B,'C, !^:athur, Vice-Chairman (A),.

For the, Applicant,

For the RGspondents,

3hri f'.R, Bharduaj,
Counsel,

Shri P.P.- Khurana,
Counsel.

( Dudgament of the Bench delivered by
Hcn'ble Plr, Dustice' Amitav Banerji,
Chairman)

The applicant, an Inspector in Central Excise & Custcms,

is aggrieved by an order of recovery of an amount representing

second ar^d subsequsnt annual increments granted to him from

1975--onuards. The reason was that the applicant had failed

to qualify in the remaining two papers of the .Inspectors'

Grade Examination and the! amount uas wrongly paid to him.--.

He is also aggrieved that' .t;h^ impugned order disentitles him

to the grant of future increment® till he qualifies in the

tuo papers. The impugned order dated 29.9,87 reads as

follows:-

«C,No.1D49/C/30/B5(Confl) ^
Directorate General of Inspection
Customs and Central Excise,

New Delhi,
Dated; 29.9,87.

H E • 0 R A N P U

iubject;. Non-qualifying of the Central Excise
Departmental' Examination cf Inspectors-
Recovery of over payments of amount..theraof-

Collectorate of Customs.'.and, Central Excise
• /
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Delhi has infor^iad that Shri P.L, Tnlijor, Inspector
(on deputation; hns net qualified the Oepsrtmental
Exsiriination in full in tha Inspoctor's Grade uhich
he had to pass within 2 yt?ars of his appointment
as Inspector. He is dirsctsd to rpply for grant
of additional chance tc sppa?r in the Qxamination

to qualify tho remaining pert of the Dc-partmental

Examination giuing full reasons that uhy he could
not clear tho same. The request for grant of

additional chance may be ssnt to Collactor of CentTsl

L-xcise, Delhi in duplicate giuinn full service parti
culars, i.e, date -of appointment in the present grade

and papers in which to anpaar etc,

Shri Taluar, Inspector, is hereby directed
v.nat he was not entitlso to get 2nd and subsequent

increments in the grade. Tho amount on account of

2nd and subssquent increinents wrongly paid to him

would be recovered and no further increments wculd

be granted till he qualifies the Departments.! Exami-

nation in full.

3d/- X X X xJ/

(rCHEB ALI n.)

DEPUTY DIRECTOR CF I ^.'SPECTI CN'«

The contention of Shri r",R. Bhardwaj, learned counsel

for the applicant, was that a representation had been madg

by the applicant requesting grant of axemption for qualifying

in the remaining two papers and the same-had been rejected

arbitrarily by the respondents without giuing any reasons.

It was urged that the respondents did not apply their minds

in tiie objective manners. The applicant • had rendered 35 years

of service out of which he had put in mere than 12 years as

InspGctor, Central Excise and Customs. The work and conduct

of the applicant had been appraciated through-out and there

was no adverse comments about his hard work and integrity.
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Hq u.'as fcund fit by tli8 D.P.C. on three diff'erBnt occassions

v/iz., for the nest of Air Customs Cfficer; to cross the

~rfxci6ncy Bc^rj ^nu i or tiie post of Intelligence Officer in

the Directorate of Rev/enue Intelligence, He hsd baen asked

to take tiie exami nr. ti on during the prescribed period. But

tha period uss not specifisd in the letter of app oi nfrpent.

Ha U3S running in Soth yesr and ,he deserved symp-athetic
rroni taking the

sympathetic consideration of his roquest for exemptjon/^xaminnticn.

Learned counsel further contended that the recovery of the huge

amount at this stege uould causa financial strain besides nnontal

worry and anxiaty. It was pointed out thst his retirement is

due on 31,8,1£90, Learned counsel relisd on tuo decisions

where the exemptions were allowed to the employee on discovery

of mistskfi Guen after 10 yEsrs, In C.S, BEOI US, UNION CP INDIA'S

cpse (ATK 1988 (2}cat 51 o)^ the pay of t'ne employee had bssn

rectified sftor nsarly 15 ysars and reduced by ^3,100/- per

month. In that cassj it u as urged th&t the impugnGd orders

wars made without issuing notice and affording him an opportunity

of hearing to state his case uhich uas the basic rsquirement of

the principl.33 cf natural jus'tice. It uas urged that the total

recovery uas illsgal and inacuitabla. Learned Single Membsr

observsd in pars 13 as under:-

''Before an authority proposes to rectify its orders

which uould result in serious civil consequences to

the applicant, it cannot do so uithout issuing him

a shou cause notice setting out all the circumstances

and affording him an opportunity of hearing to state

his case uhich is one of the basic reouirements of

th8' principles cf natural justice is nou well settled,

Liithout any doubt that '"'••d pot been done by the

authority, Cn this short ground itself, the orders
made against th.e applicant are liable to be inter-

f srred u j, th by rne",

\i
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Lecrnsd Singls f'lembar procaedod on the assumption tnst

tiisre Luas o fnistaks In the fixstion oT pay oP the <Tpp.licant

snd that, mistake came to the light of the authorities only

1566.

A similar question'hsd come up in the case of

NILKV^K'THA 3HAH VS, LINICN CF INDIA a OTHERS (l987(3}£L3 30?) in

which it is held that one cannot take double benefit of fixstion

under cstate as ue 11 as Ceiitr£,1 scales. In that cse, the

CaicuttE Bench oF the Tribunal obsf-ri/ed that the respondents

took more than seven yaars in dotecting their mistaks regarding

urong fixation of pay which resulted in over payment of more

th&n Rs.lSjPno/-- and even after uaivsr of on compcssionete

ground, the applicant was required to pay back mere than

S"vs,5y000/~ from his sslcry,. Uhen the applicsnt uns given the

benefit of revised pay, he uas not aioare that he uculd have to

• pay back ths excass. amount draun and he spent the amount accordinc

to the pay scale that he enjoyed. Any deduction at this Iste

stage dafinitaly csuses hardship to ths spplicant. It was also

quite clenr thsh the applicant uas not responsible for the

period of
non-detection of ths mistake of the Departmont for a lonc/saven

years. On this ground, the Applicstion uas slloued.

Learned counsel further prEiysd tliat ths rslisf as qiven in

ths casraof C.S, BED!(Supra) and NILKAMTHA SHAH(Supraj'te grantsd

to ths applicant in the presant case.

Shri P,F, Khurana, lesrnad counsol for th^^ respondentsj

hou-ifiVrZT, contended that the applicant uas promoted as Inspector

from ths Ministerial Cadre (UDC) on 11,11,1975. Hb uas required

# •
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to pass the departmentsl examination in paper Nos IV and V

i,e» Law and Viv/a-voco, within one year of his Eppointment or

uithin t'.jo chances ocr.uring after his, appointmentj unicheuer uns

later. But he did not pass the above departmental examination,

Houisve.r, he ijas granted, second incrsment inadvertently. A

l/igilspce Enquiry was initiated sgainst the defaulting Officer

who uas responsibla for giving the second increment urongly to

the spplicsnt. The applicant uag auare ttiat he had to pass the

departmental examination in lau paper L^ithin one year of his

promotion tc the executive Grade or uithin two chances occuring

after his appointment, Tpe applicant applied in 1976 for taking

• the examination. But he did' not sppsar in the examination nor

intimated tha reasons tc the department. He neither prayed to

the competent authority to grant him an extra chance nor did he

apply for taking the subsequsn.t departmental examination which

indicstas that the applicant initially avoided to taks the 8xami~

nstion. Learned counssl also pointed out that it uas nowhare

required by the respondents to ask the omplDyee to appsar in the

examinstion. It uas the duty of the indi\/idual concerned to clear

the. examination uithin the stipulated period. It uas state,d that

the second and subsequent increments were urongly given to the

I

applicant. Reference uas made to paragraph 3 of the Appointmsnt

Letter which stipulates that the officer is required to pass the

departmental examination prescribed for the post of Inspector

Central i^xcise, within the prescribed period. Paragraph 5 of tiie

. said letter also stipulstas that the department reserves the right

to revert an officsr in the event of his being fouiid unfit to hold

the post of Inspector of Central Excise, The applicant was not

•f
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confirmed in the grade of Inspector by the D.P.C, in 1987,

as he had not passed the departmental examination. It was

also stated that although he did not pass the departmental

examination uithin the prescribed period but he was anoued

to cross E.B. urongly, for uhich a departmental enquiry is

being initiated against the officer concerned.

Shri Khurana concluded by submitting that since

the applicant had not taken the departmental examination and

clear the same he could not be confirmed as an Inspector.He

had also concealed material facts and was entitled to any

relief. He sought to distinguish the tuo cases cited by the

Learned Counsel for the Applicant.

Ue have heard learned Counsel for the parties.

Ue have also perused the material on the record before us

as uell the cited ca-^es. The reason for for passing the

order for refund seems to stem from the applicant's fax lure

to pass the departmental examination, in 1976 or any time

thereafter. But he dreu the pay of an Inspector for 12 long

years uith increments. It uas only in 1987 that the O.P.C.

held against him — as he had not qualified by passing the

departmental examination.Nou, the failure to pass the said

examination uas on account of the Applicant's failure to sit

in the examination in 1976. He had applied for but for some

reason did take the examination.Consequently,he uas not con

firmed. There uas no attempt by him to seek further chance

or give plausible reason for not being able to sit in the

examination. It is thus apparent that the applicant himself

uas responsible for this situation. In these circumstances

the principle laid doun in the case NTLKAMTHA SAHA US UNION

or INDIA (supra) & in C.5.BEDI vs. UNION OF INDIA (suora)

uould not be helpful to the applicant's case. In those tuo

cases mistake uas discovered by the Department after a long

period and the applicant's had not contributed to the error.
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In the casE of C^.S.BiBI (supra) the mistake uas discovered

after 16 years. In the case of NILKAMTHA SAHA the mistake

was discovered after 7 years. In the former case the entire

recovery uas held to be bad in lau as the App licant was not

issued a shou cause notice and affording an opportunity of

hearing. In the case of the NILKATxlTHA S^HA , half of the

amount to be recovered uas struck off. In the present case

the position is dif f erent .The applicant uas auiare of his

lack of essential qualification for being confirmed as

Inspector. But he continued as Inspector and discharged his

VJ duties and uas given important assignments and even uas

alloued to cross E.B.- ,although it is said that it uas a

mistake and the officer concerned is being proceeded uith.
/

Ue have considered all this and are of the vieu that the

facts of this are different, except that the mistake uas

discovered after a long period, ie.y 12 years. There uas

a mistake ^ admits of no doubt. It uas a mistake on the

part of the Department in continuing him as Inspector uithout

having passed the qualifying examination. "It uas also a

mistake in allouing him to cross the E,B, There is nothing

to infer that the applicant induced the Department to make

the mistake. Another factor uhich needs to be taken into

account is that the Applicant discharged his duties ably

and uithout any adverse remarks re.ability or integrity.

He uorked as Inspector throughout this period.There uas no

shortcoming on his part in this regard. A question arises

should he be penalised to the extent that he has to refund

all the amount of ^he second and subsequent increments

This question becomes important as ue are sitting in the

equity jurisdiction of the High Court under" Art 226 of the

Constitution of India. Supreme Court has clearly held that

this Tribunal is a substitute of the High Court in •-tiespect :

cf service matters -of the "Central Government employees .

V
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Keeping in uieu the above and also considering the fact that

the applicant retires by the end of this month (August 1990)

from service, it uill be too harsh, if he is made to refund

the amounts of 2nd and subsequent increments paid to him over

the years.'"'As it-'is jnot hayinc been confirmed as Inspector,

he uill receive pensionary benefits at a lower rate. That by

itself will be a punishment for him.Ue are therefore of the '

vieu that an equitable vieu be taken in this case,

Ue would therefore uphold the order dated 29e9,87

ie so far as the grant of further increments to the applicant

till he qualifies in full in the Departmental Examination, As

regards the refund of the amounts of the 2nd increment and

the subsequent increments ue are of the view that since he

rendered satisfactory service without any adverse entry

during this period the same may not be recovered from him.

IJe order accordingly. There will be no order as to costs

in this 0,A.

:.^1ATHUR )
Uice' Chairman.,

f P r IV.0TH1IR 1 • ( APIITAU BANERal )\ B.C.r-lATHUR ; CHAIRI^AM.
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