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Fritam Lal Taluarl esee Applicant,

" Versus

Union of India & Ors, - eeee Réspondénts

CORAM: The Hon'ble Mr, Justice Amit av Banerji, Chairman

The Hon'ble Mr, B.C. Mathur, Vice-Chairman {A),.

For the Applicant, eees Shri M,R, Bharduaj,

. Counsel,
v ¥, For the Respondents. : ve.. Shri P.P Rhuran
HEN COU' l b4
( 3ud?ament of the Bench delivered by
Hen'ble Nr, Justice Amitav Banerjl,
Chalrman)
The applicant, an Inspector in Central Excise & Custcms,
is aggrieved by an,order of recovery of an amount representing
Ny - ) . .
second and subseguent annual increments granted to him from
1976 .onwards, The reason wes that the applicent had Failed
o8 ‘ ‘ .
= to gualify in the remaining two papers of the Inspectors’
Grade Examination and the amount was wrongly paid to hime:
v | | - -
He is also =zggrisved thaﬁ'ﬁpq.impugned order disantitles‘him
tc the grant of future increments till he qualifies in the
two papers, Ihe impugned order deted ?5,5,87 reads as
followss=
“C, No,1049/C/30/85(Confl)
Directorate'ﬁenerél of Inspection , r
Customs and Central Excise, o .
‘ﬂgg_ggihi, . , Dated: 29,9.87.
memoR AN O U N
Subject: Non-glia 11.y1no of the Cenurul Excise
" Departmental’ Exsmination of Ingpfcborsm
Recovery oF over paymentt of amount thersof-
S ' o Collectorate of Customsxaﬁd,ﬁentral'EiéisdﬁA -
< o o . L : i




b

L
~)
3

velhl has informed that Shri P,L, Taluar, Inspector

I4 . K . .
{on deputat ion; has nct qualified the BDesartmental
in full in the Inspsctor's Grade which

of acditional chance tc zppser in the exsmination

to gualify the remaining nart of the lepartmental

[o R

Examination giving full veasons that why he caul
the same, The recusst for orant of

T
al chence may be sent to Collzctor of Centrezl
D

appointment in the present greade

and papers in whiczch to sppzor etc,

shri F.b, Talwsr, Inspectcr, is hereby directed
thet he wss not entitled o cget 2nd anr! suhseouent
incraments in the orede, The amount on account of

t
2nd and subseguent increments wrongly paid o him

r
would be recoveared and no further increments would

be granted till he gualifiss th2 Dspartmentzl Exami-

naticn in full,

5d/- x x x x
(MCHEB ALT R, )
DERUTY DIRECTCR CF INSPECTION®

The contention of Shri M,R. Bherduaj, lesrned counsel

he epplicant, was thet a represantation had been made
the applicant requssting grant of axemption for gqualifyino

the remeining two pspers srd the seme. . had been rejecte

arbitrarily by the regpondents withcut clving any reasons,

¥]

It wes urged that the respondents did net apply their minds

)

che nobjective manners, The applicent.had rendered 35 year

1 "

service out of which he had put in more than 12 years s

. . ~ P
ctor, Central Excise and Customs, The work and conouo
-he anplicant had been zporsciated through-out end there

no adverse comnents asbout his hard wcork and integrity,
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He was fcund fit by the D.P.L., on three different ocecassions
K. o Lt e - ~oone o B - e

Vviz,, Por the pecst of Air Customs ©fficer; to cross the

ence Ufficar in

corete of Revenue Intelligence, He had bheen asked

to take the examinaticn during the prescribed pericd, But
the period wes not specifiad in the letter of appointment,

Ha was running in 56th veer and he deserved sympathetic
from taking the
sympathetic consideration of his raguest forp exmwﬁﬁxﬁixamiﬂ“i on
T 14

fal ) ]

Lzarned counssl further contended that the recovery of the huge

amount at this stage wouldcause fipancial strain besides montzi
worry and anxia2ty, It was pointed ocut that his retirement is
due on 21,8,1¢%0, Learned counsel relied on two decisions

where the exemptions were alloved to the employee on discavery

of mistake zven after 10 yesrs, In C,2, BEDI US, UNIGN OF INDIA'S

-, ey A - ! 1
cese {ATR 1588{2;CAT 510], the pay of the employee had been
rectified after nsarly 16 years and reduced by 7s,100/- per
month, In that case, it was urcged that the impucne

were made without issuing notice and affording him sn opportunity
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of hesring to state his case which was the basic requ
recovery was illegal and inecuitabls, Learned Single Member

ocbserved in pere 13 as unceri=-

i
e epplicant, it cannot do so without issuing him

show csyse notice setti
o

2

enc zffording him an opp
his case uwhich is cne of the besic reqguirements
nciples of

pri
Without any doubt that “-d rot been done hy Lhe
utho

) e A B b . . 2
made against the applicant sre lisble to be intere
ferred with by me®
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there was a mistake in the fixstion of pay of
and that.mistakes came to the licht of the authorities
1586,

~

in the case of

CF INDIA & OTHIRS

(1987 (32513

under State 2s well as Central sceles, In that &

ca
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of the Tribunal ohserved that

took more than seven years in detecting their mistake

@
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ixztion of pay uwhiech results

ground, the applicant was required te pay back more th

1ns, 0,000/~ from nis sslery,

benefit of revised pay, he was rot aware that he would
pay back ths excass. amount drawn and he spent the amcu

definitely causes hardship to thes spplicant,
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non-detection he Oespartment for a 1
years, Gn this ground, the Applicaticn was allowed,

Learned counsel further prayed that the

m

the casesnf C.5, BEDI(Supra} and NILKANTHA

to the applicant in the present case,

PeF. Khurana, leernad counszl

held that one cannot take double benefit of

SHAH{Supra}
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Any ceduction st this 1
It was

not responsible far the

the respondents

TQLNG

o

cver payment of more

/= and even ofter waiver of 50% on compassionzte

When the applicent was given the

paricd

ong /saven

for the respondents,

however, contended thet the applicant wes promoted as Inspector

.

L a4 . . " 'SR 3\
from the Ministerial Csdre (UDC) on 11,11.1872.

He was reguired
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who was responsibl

“the. exemination within the stipulated period, It wes state

to pass the depsrimentsl examination in peper Nos IV and VY

o

i,2, Lay and Viva-voce, uithin one y=ar af his eppointment or
within two chances occurin
later, But he did not pass the sbove departmental examination,

nowever, ha A
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e second increment wrongly to

was aware that he had to pass the
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departmental examination iIn lau paper within one year of hi

promotion te the exescutive Grade or within two chances occcuring
after his eppointment, The applicant applied in 1976 for taking

Lhe examinaticn, But he did not sppe2ar in the examinstion nor

L.

©
Q.

intimzted the ressons tc th epartment, He neither prayed to

nor did he
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the competent authority to grent him an extra c

apply for taeking the subseguent .departmentsl examination which

indicatss thal the applicent initielly avoided to take the sxami-

nztion, Learned counsel also pointed out thet it was nowhare
4 :

required by the responden

b

ts to ask the employee to zppear in the

examinztion, It was the duty aof the individual concerned to clear

2]

&

the second and subsequent increments were wrongly given tc the

1

applicant, Reference wss made tc peragraph 3 of the Agpointment

Letter which stipulates that the e

[8]

departmental examination preseribed

tter also stipulstes that the department reserves the right

to revert an officer in the event of his beinyg found unfit to hold

“the post of Inspector of Central Excise, The applicent was not



confirmed in the grade of Inspector by the D.P.C. in 1987,
as he had not passed the departmental examination. It vas
also stated that although he did not pass the departmental
examination within the prescribed period but he was allowed
to cross E.B. wrongly, for which a departmental enquiry ‘is
being initiated against the officer concerned.

Shri Khurana concluded by submitting that since
the applicant had not taken the departmental examination and
clear the same he could not be confirmed as an Inspector.He
had also concealed material facts and was entitled to any
relief. He sought to distinguish the tuo cases cited by the
Learned Counsel for the Applicant.

We have heard learned Counsel for the parties.
Ue have also perused the material on the record before us
as well the cited cases. The reason for for passing the
order for refund seems to stem from the applicant's.failure
to pass the departmental examination, in 1976 or any time
thereafter. But he drev the pay of an Inspector for 12 long
years with increments. It was only in 1987 that the D.P.C.
held against him == as he had not qualified by passing the
departmental examination.Now, the failure to pass the said
examination was on account of the Applicant's failure to sit
in the examination in 1976. He had applied for but for some
reason did take the examination.Consequently,he was not con-
firmed. There was no attempt by him to seek further chance
or give plausible reason for not being able to sit in the
examination. It is thus apparent that the applicant himself
was responsible for this situation. In these circumstances

the principle laid down in the case NILKANTHA SAHA VS UNION

OF INDIA (supra) & in C.S.BEDI vs. UNION OF INDIA (supra)

e

uould.not be helpful to the applicant's case. In those tue
cases mistake was discovered by the Department after a long
period and the applicant's had not contributed to the error.

o



SRR

In the case of C:8.BE@1 (supra) the mistake was discovered

after 16 years. In the case of NILKANTHA SA8HA the mistake

‘was discovered after 7 years. In the former case the entire

recovery was held to be bad in law as the App licant was not
issued a show cause notice and affording an opportunity of

hearing. In the case of the NILKANTHA S8HA , half of the

amount to be recovered was struck off, In the present case
the position is.diFFerent.The\applioant vas auware of his
lack of essential qualification for being confirmed as
Inspector..But'he continued as Inspector apd discharged his
duties and was given important assignhents and even was
allowed to cross E.B. ,although it is said that it was a
mistake and the officer concerned is being proceeded with.

!

We have considered all this and are of the view that the

facts of this are different, except that the mistake was

discovered after a long period, ie., 12 years. There uas
a mistake , admits of no doubt. It was a mistake on the
part of the Department in continuing him as Inspector without

having passed the qualifying examination. -It was also a

'mistake in allowing him to cross the E.B. There is nothing

to infer that the applicant induced the Department to make
the mistake. Another factor which needs to be taken into
account is that the Applicant discharged his duties ably
and without any adverse reharks re.ability or integrity.
He uorkeﬁ és Inspector throughout this period.There was no
shortcoming on his part in this regard. A guesticn arises
should he bc penalised to the extent that he has to refund
all the amount of ¥he second and subsequent increments 7
This‘ques'tio'n becomes important as we are siﬁting in the
equity ju?isﬁiotion of the High Court yndér™ Art 226 of the
Constitution of India. Supreme Court has clearly held that
this Tribunal is a subétitute of the High Court in ‘hespect -
cf serﬁice matters 'of the Central quernment'eleoyees .

0,
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feeping in view the above and also considering the fact that

the applicant retires by the end of this month (August 19%0)
from service, it will be too harsh, if he is made to refund
the amounts of 2nd and subscquent increments paid to him over

the years."As 1t°is ,;not havincg been confirmed as Inspector,

he will receive pensionary benefits at 2 lower rate. That by

itself will be a punishment for him. WUe are therefore of the +

visw t€hat an eguitable vieu be taken in this case.

We would therefore uphold the order dated 29.9.87
ia sc far as the grant of Fufther increments to the zpplicant
till he qualifies in full in the Departmental Examination. As
regards the refund of the amoﬁnts of the 2nd increment and
the subseguent increments we are of the view that since he
rendered‘sétisfactory service without any adverse entry
during this pericd the same méy not be recovered from him,

We order acoordingly. There will be no order as tec costs

in thlS Oefe

— )é«é s (}&?),

-
. \ ( AMITAV BANERII )
( BoC.MATHUR ) | CUATRUAN

Vice Chairman.

o open Court tade

f\O_ 'LQ
.

- )’7"

?vowouwﬂe‘A

P



